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STATEMENT OF ISSUES 


Te Whether the appellant was denied the right effectively to 
cross-examine the Government's chief complaining witness when the Court 
below refused to permit questions of this witness about his own illicit 
business and arrest therefor during the pendency of this case. 

2. Whether it was reversible error for the Court below to pre- 
vent the appellant from introducing extrinsic evidence of the possible bias 
or interest of the Government's chief complaining witness in that at the 
time of his appearance before the grand jury in connection with this case, 
the witness himself was subject to a criminal charge and had a record of 
similar offenses in the past. 

3. Whether it was reversible error for the Court below to give, 


over defense objection, the missing witness instruction as to two cousins 


of the appellant where all the evidence showed that: 


7 
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a. (nly one of those cousins was in a position to have 


heard the chief complaining witness withdraw his accusetion lof the appel- 
lant; and | 
b. The defense had eoeceay: “produced two other witnesses” 
(the wife and sister of the accused) to that fact; and : 
¢. The Government called yet a third relative of the accused 
as a hostile witness and she testified to the same fact; and 
d. The Government's own complaining witness adnitted his 
change of story but claimed he had been threatened and that this threat 
was heard by the other cousin (and second "missing witness") 5 and 
e. There was no showing by the Government that the absent 
witness was not available to it by subpoena. | 
4. Whether the arrest of the appellant was made in Maryland by 
D.C. police in violation of an act of Congress, D.C. Code § 44138, and the 
Z Fourth Amendment. Whether the Court below was powerless to give an effec- 
tive remedy for an illegal arrest or was foreclosed therefrom by the rule_. 


of Frisbie v. Collins, 342 U.S. 515 (1952). 


PRIOR PROCEEDINGS IN THIS COURT 
One proceeding related to this case was previous, before the 
Court. In United States v. Lloyd J, Mitchell, No. 24,005, the appellant, 
through his court-appointed attorney before trial, appealed the ruling of 
the District Court, the Hon. John H. Pratt, entered February 17, 1970, 
revoking appellant's conditional pretrial release. By order entered April 8,,. 
1970, the Court dismissed the appeal as moot, noting that on March 23 and 


24 trial had been held resulting in conviction of the appellant. 


REFERENCE TO RULINGS 


The oral ruling of Judge Pratt on the first day of trial, March 23, 


-1970, limiting defense cross-examination of the prosecution's chief com- 


plaining witness, James Matthews, is transcribed at page 53 of: the transcript 
of trial (hereinafter, "Tr."). The defense renewed its request for appro- 
priate cross-examination of this witness on the second day of trial and this 
was denied, The court's oral ruling is transcribed at Tr, 182. 

The trial court's oral ruling granting the prosecution's motion 
at the outset of trial on March 23 to quash subpoenas (Supplementary Tran- 
script at page 2) for certain defense witnesses to be used in connection 
with establishing through extrinsic evidence the chief complaining witness! 
past and continuing illicit liquor business appears in the Supplementary 
Transcript of trial (hereinafter, "Supp. Tr.") at pages 13 and 17. The 
defense renewed the request to be permitted to introduce evidonee of pessible 
bias or interest of the chief complaining witness at the second day of trial: 
and made brief argument cn the point. These proceedings are transcribed at 
Ere 179-181, The trial court denied the motion orally. This action is 
transcribed at Tr. 182. Defense proffers in this regard are set forth at 
Supp. Tr. 5-6, 8-10, and in the form of a Motion for New Trial, the 
accompanying affidavit of defense counsel (Kenneth L. Penegar), setting 
forth the gist of testimony expected from defense witnesses whose subpoenas 
were quashed just before trial. Docket Entry No. 22, of March 31, 1970. 
The trial court's action denying the Motion for New Trial appears in the 


record under date of April 9, 1970, for Docket Entry No. 22. 


The trial court's instruction to the jury on "missing® witnesses 


is transcribed at Tr. 211-212. Defense objection to the charge made prior 


to the jury's retiring is transcribed at Tr, 220. Government's request 
for the instruction is transcribed at Supp. Tr. 22. Defense rejoinder 
to the request appears at Supp. Tr. 22-23, And the court's ruling 
appears at Supp. Tr. 23-25. 3 | 


The trial court's oral ruling denying the pretrial motion either 


to quash the indictment or to quash execution on the warrant is transcribed 


in the transcript of proceedings for March 4, 1970, at pages 57 and 58, A 
defense motion for additional findings of fact and for nccariceiten of 
the March 4th ruling, which motion appears in the record Granscrint of 

pleadings), was denied orally upon the opening of trial on March 23, 1970. 


And this action is transcribed at Tr. 3. 
| 
STATEMENT OF THE CASE | 
This appeal is from a judgment Toliowing a jury trial tinding 
the appellant, Lloyd J, Mitchell, guilty of burglary (D.C. cote § 22-1801(a)), 
one count, two counts of robbery (D.C. Code § 22-2901), te counts of 
assault with a deadly weapon (D.C. Code § 22-502), and sentencing him to 
concurrent terms of imprisonment of five to fifteen years on the burglary 
count, two to six years on the robbery counts, and three to ten years on 
the counts of assault with a deadly weapon, 3 
A, Summary, 
At about nine o'clock in the morning of July 17, 1969, a Thurs- 


day, two men knocked at the door of James E. Matthews’ house at 1402 C 
Street, S.E., were admitted, entered and proceeded to rob Matthews at gun- 
point of two hundred dollars, smother man, Alexander Wilbanks, who worked 


for Matthews, was in the toilet at the time of the entry and did not see 


aoe 


. 


Matthews robbed. When Wilbanks emerged from the toilet, his wallet was 
removed from his person but when the culprits found it empty it was thrown: 
on the floor. He did not see- who took his wallet. The two men'were tied 
up and left o2 the floor, After a ransacking of the drawers and closets 
the culprits left. A third man was asleep in the room where the robbery 
occurred during the entire time the culprits were on the premises. This 
third man subsequently awoke and untied Matthews and Wilbanks. Matthews 
telephoned the police. A Detective Sergeant Stephen Maiorca, of the Metro- 
politan Police Robbery Squad, responded a short time later and took the 
statements of Matthews and Wilbanks. Matthews told the officer that he 
recognized one of the culprits as Lloyd J. Matthews, the appellant. The 
two victims accompanied the officer to police station and there looked at 
some pictures, among them being one of the appellant which Matthews iden- 
tified as the appellant. Wilbanks did not positively recognize the avpeiiant 
in the pictures and saw little of what happened during the robbery but 

did catch a glimpse of a bearded man who opened the door to the toilet 

and called him "Slimmy." The picture which Matthews picked out as being 
the appellant was of a clean-shaven man, The culprit whom Matthews had 
identified as the appellant to the police was wearing a beard. A photo- 
graph taken of the appellant after his arrest and three days after the 
robbery shows him with a partial (or Van Dyke type) beard. Matthews 
testified that he had known the appellant about 15 years before this 
occurrence when the appellant worked for him in his produce business. 


Matthews had seen the appellant once since then when a few months before 


the robbery incident the appellant came to Matthews seeking a job. 


Appellant was arrested on Sunday, July 20, 1969. And at arraign- 


ment on July 21st; bond was set at $15,000, At a prelimirary hearing on 
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August 8, bond was continued in the same amount. Grand jury indictment 
followed on August 27, 1969. Trial counsel was appointed on September 17, 
1969. Pretrial motions (for release on personal Beso aaboss for pro- 
duction of grand jury minutes; to strike trird, fourth, and fifth counts. of 
the indictment; and to dismiss the indictment or quash execution of the 
warrant) were made in open court at calendar call on October 17, 1969, 
Trial was held on March 23 and 24, 1970. i 

The Government's case in chief, substantially as putlined above, 
was presented by two witnesses--Matthews and Wilbanks, an employee of 
Matthews, : 
Appellant's defense, presented by witnesses other than himself, 
was two-fold: alibi as to all charges in that he was home that day with 
his wife, who was sick and in early months of pregnancy; and uncertainty 


of the victims' identification of the appellant as one of the 


robbed them. Evidence of this latter defense was supplied through testi- 


mony of appellant's wife, Mrs, Barbara Mitchell, and through appellant's 
sister, Mrs. Parthenia Gore. Both of these witnesses testified that 
Matthews had changed his mind about the appellant as being one of his 
assailants and sought to have the charges against him aropped. 

The Government in rebuttal called as a hostile witness another 
of appellant's sisters, Rita Mitchell, who also testified thet Matthews 
told her he was mistaken in his accusation of the appellant, and would seek 
to have the charges withdrawn. The Government recalled Matthews as a 
rebuttal witness and he testified that he had in fact told the police that 
he wanted to drop the charges against the appellant but that this action 
was prompted by threats from the appellant's sister. Rita Mitehe2 in her 


testimony denied making any threats whatsoever toward Matinews and that in 


ao 


faet the two of them'had been neighbors on good terms for some years. 
Matthews also admitted that there had never been any trouble between them 
before. 

B, Facts Relevant to the Issues Presented py this Appeal. 


en 


1. Limitation of Defense Cross-Fxamination of Matthews. 
The witness Matthews testified that he was a produce dealer 
"just about" all over the District of Columbia (Tr. 50, 52) and that at 
the time of the robbery he was preparing to put his baskets on his "wagon" 
and go "to market with his wares." Tr. 51. (Emphasis added.) The witness 


also said in answer to a question about the dual character of his residence 


at 1402 C Street, N.E., that he had “no pusiness there." Tr. 50. 


Government objection to a continuation of further questioning 
about Matthews' occupation (Tr. 52) was sustained. Tr. 53. Defense 
counsel proffered specific questions to elicit eamiasions or denials of 
Matthews! involvement in illegal liquor sales at any time previously and 
at about the time of the robbery in his premises, Tr. 53. Moreover, 
the District Court was aware from the outset of the trial that the defense 
possessed some evidence of a basis in facet for this line of inquiry. Supp. 
Tr. 5-6, 8. The Government acknowledged that Matthews had a record of 
such violations "some that date back to the '30s and '20s" and "a couple 


in the early '60s." Supp. Tr. 7. 


On the second day of trial, counsel for appellant renewed the 


request for eross-examination of Matthews about his complicity in the 
business of illegally selling liquor. fr. 179. And this request was 
denied, Tr. 182, The purpose of this line of inquiry, defense counsel 
explained, was to show by such facts as eross-examination might develop 


that the witness' testimony was biased because given under promise or 


. 
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. i 


expectation of favorable treatment by the authorities or that his testi- 
| 


mony was affected by the restraint of pending charges at the time he 


testified in the grand jury proceedings, Tr, 180-181, | 


The basis for the court's initial ruling appears to have been lack 
of relevance (Tr, 52-53). No basis for the court's second ruling limiting 
eross-examination of Matthews was articulated, Tr, 181-182, But the court 
might have been misled by Government counsel's attempt to arene the 


defense request as an unwarranted application of the "Luck rule" (see Luck 


v. United States, 125 U.S. App. D.c, 151, 348 F.2d 763 (1965), Tr. 181-182, 


2. Suppression of Independent Defense Evidence Indicative of 
Matthews' Possible Bias or Interest in Favor of the Prosecution. 


Evidence of the witness' involvement in such illegal activity 
included a prior conviction in 1959 and an arrest for the sane activity 
within a few weeks of the robbery in 1969. This charge of selling liquor 
without a license (a violation of D.C. Code, §§ 25-109, 25-132 (3967)) was 
outstanding against Matthews at the time he testified, as the sole witness, 
before the grand jury in August of 1969, the proceedings whieh culminated 
in the indictment on which the appellant was subsequently tried. (Warrant 
of arrest for James E, Matthews accompanying Motion for New Trial, Docket 
Entry No. 22; grand jury minutes in the instant case; Tr. 53; Tr. 181.) 

To establish these facts, defense had subpoenaed Officer Ailen 
Prince and Officer Henry Pearsall and Wendall Jenkins, a Deputy Clerk of 


the Court of General Sessions, 
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Thus, the record shows that Matthews was convicted of selling 
liquor without a license on December 10, 1959, in the Court of General 
Sessions and sentenced to 30 days or fifty dollars. (Certification of 
former conviction in Court of General Sessions, Form 73, executed by 
Wendell Jenkins, attached to affidavit accompanying Motion for New Trial 
filed March 31, 1970. Docket Entry No. 22.) And on August 7, 1969, 
Matthews was arrested by Officer Prince and charged for keeping and sell- 
ing liquor without a license. (Arrest warrant and information against 
James E. Matthews; Docket Entry No. 22.) A search warrant had been 
issued on the affidavit of Officer Pearsall, dated August 6, the Of- 
ficer having made a purchase at Matthews' address on or about the same 


date. (Attachments: Docket Entry No. 22.) After his arrest, 


Matthews was released on bond. (Arrest warrant for James E. Matthews. ) 


And ey: he testified against the appellant before the grand jury 
on August on. 

Defense counsel proffered a summary of these points in the hear- 
ing on Government's motion to quash subpoenas held at the outset of trial. 
Supp. Tr. 5-6, 8. The motion to be allowed "to introduce [extrinsic] 
evidence" of Matthews! possible bias was renewed on the second day of 
trial and denied, Tr. 179, 182. 

The basis of the court's exclusion of this evidence was "lack 


of any bearing as to credibility." Supp. Tr. 13. No reason was given on 


the second occasion for denying the request, Tr. 181-182. 


3. The Missing Witness Instruction, 


The District Court's instructions in the trial below to the jury 


included the following: 


_2/ ‘And on Dec, 8, 1969, Matthews was before Judge Kronheim of the D.C. 
Court of General Sessions, found not guilty of the August 1969 charges. 


=10= 
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In this case there have been references to a! couple 
of individuals named MePherson, and according to the 
testimony, they are cousins of the defendant. These 
witnesses did not appear, and it is appropriate that I 
give you this charge. | 

| 

If a witness could have given material testimony 
on an issue in this case, if the ‘ritness was peculiarly 
available to one party, and was not called by that party, 
and his absence has not been sufficiently accounted for 
or explained, then you may, if you deem it appropriate, 
infer that such testimony would have been unfavorable to 
the party that failed to call him. Tr, 211-212. 


Mrs, Parthenia Gore, a sister of the appellant, was a witness 
for the defense. She testified that on Monday, July 21, the day after 
appellant was arrested, that she along with another of appellant's sisters, 


Rita Mitchell, and a cousin named William McPherson whose ear was used for 


the purpose, went to Matthews! house, where Matthew joined them and they 
all then went to court together. Tr. 102-103. In the hallway of the 


Fhe et 


Court of General Sessions she heard Matthews tell a 
wanted to drop the charges" and that he went then with the detective to 
the "D.A.'s" office. Tr. 103. Matthews later the same day told Mrs. Gore 
that if the appellant "didn't get out that day or the next dey, he would 
call back down to the court, or come down and let them snow that he had 
made a mistake in identification." Tr. 105. 
Mrs. Barbara Mitchell, the wife of the appellant, testified 
Matthews accompanied her, Rita Mitchell, and Mrs. core to court on 
Monday, July 21st, with William McPherson driving the car they used to 
make the trip. Tr. 121, William McPherson stayed in the car when the 
group first visited Matthews! home that morning. Tr. 137. And Mrs. 
Mitchell recalls that during the course of that morning, Me Matthews 
told them twice that he would drop the charges, that he hed made a mis- 


take. Tr. 141, 146. On the first occasion, those present included only: 
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Mrs. Barbara Mitchell, Rita Mitchell, and Mrs. Parthenia Gore. Tr. 140- 
141. On the second, the remark was made only to her. Tr. 146. 

Both Mrs. Gore and Mrs. Barbara Mitchell also testified to a 
further visit vith Matthews later in the day after the court proceeding 
and in Matthews' house. Tr. 105, 123. The only persons named as being 
present at this time, in addition to Matthews, were Mrs. Gore, Mrs. Barbara 
Mitchell, and Rita Mitchell. fr. 105. 

Miss Rita Mitchell, another sister of the appellant, was ealled 
as a witness by the Government, and she testified that she, as well as 
Mrs. Barbara Mitchell, Mrs. Gore, and William McPherson, accompanied 
Matthews to court on the Monday morning following the Sunday on which 
appellant was arrested, Tr. 164. Matthews had the previous day requested 
her to pick him up. Tr. 165. She heard Matthews say to Officer Maiorca 
in the courthouse hallway that he "had dropped the charges against ny 
brother." Tr. 167.' And he told the Officer, in answer to the latter's 
question, that "nobody's threatening me." Tr. ee 

Matthews was recalled by the Government, this time in rebuttal, 
and he testified that on Sunday, July 20th, he was visited by Rita Mitchell 
and by Gary McPherson and that Rita threatened "to burn him out" if he 
did not withdraw the charges against her brother. fr. 182-183, 194. And 
he testified further that on Monday the 21st of July, Rita Mitchell and 
another of the MePhersons who had a cab came by his house and he went to 


court with them. Tr. 185. When they got to the Court of General Sessions, 


Miss Rita Mitchell also testified on direct examination by the pros- 
ecution that she had visited Matthews on Sunday, July 20, the day of 
appellant's arrest, to ask him if appellant "was: the fellow that robbed 
hin, Hic ancyer :2s "No." Tr, 160-161. She was alone with Matthews on 
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this occasion. PLO. 
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he saw Officer Maiorea, went up to him, and while "all [vere] standing 
together" he "told him I wanted to withdraw the charges and stated that it 
was the wrong man." Tr. 186, Upon being asked by the officer "What 's 
wrong?" he "le.t them" and went down the hall with the officer. Tr. 187. 
Detective Sergeant Stephen Maiorea, of the D.C. Metropolitan 
Police, was recalled as a second rebuttal witness for the Covernnent. 
Tr. 195. He testified that he saw Matthews on Monday morning, July 21st, 
in court in the company of Rita Mitchell and others, that Matthews told 


him he had made a mistake and identified the wrong man, that he was not 


being threatened, but that after drawing him aside by himself he said he 


was scared, that he had been threatened. Tr. 197-198, 201. | 


4. Ruling on Pretrial Motion to Dismiss the Indictment or 
| 
+o Quash Execution on the Arrest Warrant. 


| 
At the conclusion of 3 ing held on March 4, 1970, 


the District Court, the Hon, John H. Pratt, ruled as follows: 


THE COURT: Well, I am going to deny the notion to 


dismiss and also the motion to quash the execution of 
the arrest warrant. 


With respect to the latter, we come down primarily 
to the credibility of the witnesses. 
| 

I would hold, on the basis of what has been pre- 
sented thus far, that the defendant's return to the 
District of Columbia was voluntary, whether or not he 
was under arrest. 


And both officers testified, Officer Maiorca said 
that if the defendant didn't go back with him, he would 
have to get a fugitive warrant. | 


And another indication that the defendant went 
voluntarily has been his own testimony in wees he said, 
in effect, 'Take me where the warrant says.* 


I think the fact that he raised the question about 
Mr. Matthews having dropped the complaint, and the 
testimony with respect to checking the matter. out with 
Mr. Matthews when they got back to the District of Col- 
umbia--andi I think all of this supports the position of 
the Government that the return of the defendant was . 
voluntary. 


Secondly, even if I held that the return was under 
compulsion by virtue of an improperly executed warrant 

outside the jurisdiction, I would feel compelled that 

this was a matter that we would not consider; and.that 

any trial,' assuming that the trial was conducted fairly, 

would not be overturned by virtue of the circumstance of 

the original apprehension, March 4 Hearing Transcript 

at pages 57-58, 

Facts relevant to the time, place, and circumstances of the 
arrest are contained in the testimony of various witnesses given in three 
separate proceedings, as well as on the face of the arrest warrant itself. 
These proceedings are, in chronological order, the Preliminary Hearing of 
August 8, 1969; the hearing on defense motion to dismiss the indictment 


or quash execution of the warrant held on March 4, 1970; and the trial 


itself held on March 23 and 24, 1970. 


On Sunday, July 20, 1969, Detective Sergeant Stephen Maiorea of 


the Washington Metropolitan Police, at about 10:30 in the morning, went 


to appellant's apartment at 2403 Southern Avenue, Oxon Hill, Maryland. 
March 4 Hearing, p. 21. He went there with another D.C. police officer, 
a Detective Weickert, intending to enforce a warrant he had for the arrest 
of the appellant. March 4 Hearing, p. 29. He intended to arrest the 


appellant and take him into custody. March 4 Hearing, p. 29. 


3/ References to the transeripts of these separate proceedings are here- 
inafter abbreviated as follows: for references to the Preliminary Hear- 
ing, "Prel. H. p. _."; for references to the pretrial hearing on the 
defense motion, "March 4 Hearing, p. "; and for references to the 
transcript of trial,| "Tr. "; and to the supplementary transcript of 
trial, "Supp. Tr. _".) : 


. 
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Accompanied by Officer W. L. Jones of the Prince Geonges County, 
Maryland, Police, who was armed with a shotgun, Officer Maiorca went to 
appellant's door. He knocked and the door opened, and upon seeing the 
appellant announced: "I have a warrant for your arrest. I would like ‘to 
talk with you." March 4 Hearing, p. 22, Officer Maiorca wanted the Mary- 
land officer present "to let the defendant see Officer Jones—-1 wanted him 
to believe Officer Jones." March 4 Hearing, p. 30. : 
While the Maryland officer stood in the doorway of appellant's 
apartment holding a shotgun (March 4 Hearing, pp. 41, 46), the D.C, offi- 
eer told the appellant whe he was and that he had a warrant for his arrest 


| 
for the robbery of a Mr. Matthews in the District of Columbia. March 4 


Hearing, p. 22, He showed the warrant to the appellant but aid not read 
it. March 4 Hearing, pp. 26, 40, The appellant responded that he thought 
the matter had been cleared up. Officer Maiorca thereupon responded tnat 
he had no knowledge of that. March 4 Hearing, p. 22. And he said, "If 
you don't want to go... I'll have to go back . . . and get a fugitive 
warrant and then Officer Jones will come back and arrest you." March 4 
Hearing, p. 23. Thereupon, the appellant said he would "go where the 
warrant say I go" (March 4 Hearing, p. 35) or "well, I'll go with you" 
(March 4 Hearing, p. 23). : 

The appeliant was warned of his right to remain silent and his 
right to a lawyer, patted down for weapons, put into the D.C. police car 


and taken to the police station ("robbery section") at 300 Indiana Avenue , 


Washington, D.C, March 4 Hearing, pp. 22-23, 28; Tr. 195. [Officer Maiorea 


does not recall whether handcuffs were placed on appellant upon leaving 


the apartment. March 4 Hearing, p. 28. (The appellant vestities that 


he was handcuffed upon leaving the apartment, March 4 Hearing, p. 35.) 


After the arrival at the police station and after a short visit 
by appellant's sister, Rita Mitchell, Officer Maiorca proceeded to "process" 
the appellant. Tr. 196. He told Miss Mitchell if she wanted to see her 
brother again she would have to "see him in court the following "morning." 
Tr. 196. 

At some point, whether before or after the visit by appellant's 
sister is not entirely clear from the officer's testimony, but during 
the same day, Sunday, July 20th, Officer Maiorca received a message from 
the complainant indicating that Matthews wanted Maiorca to call him, that 


there had been a mistake in the identification. Tr. 90-91. And at some 


point after returning to the police station See appellant, Officer 


Maiorea did "respond" to that call. Tr. 91-92. 

Rita Mitchell, the appellant's sister who visited the police 
station after her brother's arrest, spoke with Officer Matorea and he 
told her "to have [Matthews] call him and tell him he wanted to drop the 
charges." Tr. 160. 

Officer Maiorea's earlier testimony about the telephone call at 
the March 4th hearing on the motion to quash execution on the warrant had 
been simply: "When we got into the office, I telephoned the complainant, 
Mr. Matthews" (emphasis added). March 4 Hearing, p. 24. The District 
Court was presumably referring to this testimony when it found there was 


testimony "with respect to checking the matter out with Mr. Matthews when 


they got back to the District of Columbia" (March 4 Hearing, p. 57), which 


4/ snd during that telephone conversation Matthews "distinctly said that 
he hadn't dropped the charges"--apparently to explain the earlier message-- 
he also said that "he had been threatened." March 4 Hearing, p. 24. 
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"supports the position of the Government that the return‘of the defendant 


was voluntary." March 4 Hearing, p. 57. 
Moreover, Officer Maiorea at an even earlier date, August 8th 
in the preliminary hearing, testified that he had arrested the appellant 
“in his apartment." Prel. H., p. 10. 
A motion for additional findings of fact and for x oestiontes 
of the District Court's ruling was made on March 20, 1970 (Transcript of 
Pleadings, etc.), pointing out the differences in So. cameos officer's 
testimony at the Preliminary Hearing of August 8, 1969, and at the March 
4th hearing in 1970. The District Court denied the motion orally upon 


the opening of trial on March 23, 1970. Tr. 3. 


ARGUMENT 
I. Appellant was denied the right effectively to cross-examine 
Government's : : 
favor of the prosecution. 

The Sixth Amendment right of an accused to confront the witnesses 

against him is a fundamental right and includes the right aig) SERIE 
effectively. Smith v. Illinois, 390 U.S. 129 (1968); Pointer v. Texas, 
380 U.S. 400 (1965). And it is a proper use of cross-examination to "place 
the witness in his proper setting and put the weight of his testimony and 
his credibility to a test. ..." Alford v. United States, 282 U.S. 687, 
688 (1931). | 

The credibility of a witness, whether and to what extent he is 


believable in the trial at hand, may be affected by the interest the witness 
| 
| 


might have in the litigation, direct or remote. And the rule is clear 
that cross-examination is properly employed to probe for such interest, 
motive, or bias, Alford v. United States, supra; District of Columbia 


v. Clawans, 200 U.S. 617 (1937); see Smith v. Illinois, 390 U.S. 129, 


131 (1968). . Moreover, any "summary curtailment" of eross-examination 


for this purpose constitutes a violation of the Sixth Amendment without 
any showing of particular prejudice thereby. Alford v. United States; 
District of Columbia v. Clawans, both supra. In Alford the defense knew 
that the witness was then in custody. Bringing out this fact could have 
led to some indication of pressure--either exerted on or felt by——the 
witness to become a prosecution witness. 

In the case’ at hand, it was known by the defense and revealed 
to the court at the time cross-examination was begun on the basis for 
possible bias or interest that the witness had a record for ABC violations 


and that during the pendency of the charges against the appellant that the 


&/ “[A] partiality of mind is . . . always relevant as discrediting the 

’ Witness and affecting! the weight of his testimony." 3 Wismore on Evidence, 
§ 940, p. 493 (3d ed. 1940). And see Reagan v. United States, 157 U.S. 
301, 305-306 (1895), where it is said, "It is a familiar rule that the 
relations of a witness to the matter to be decided are legitimate sub- 
jects of consideration in respect to the weight to be given to his testi-~ 
mony. The old law was that interest debarred one from testifying, for a 
fear that such interest might tend to a perversion of the truth. A more 
enlightened spirit has thrown down this barrier, and now mere interest 
does not exclude one from the witness stand, but the interest is to be 
considered as affecting his credibility. This rule is equally potent 

in criminal as in civil cases, and in neither is it error for the trial. 
eourt to direct the attention of the jury to the interest which any wit- 
ness may have in the result of the trial as a circumstance to be con- 
sidered in weighing his testimony and determining the credence that shall 
be given to his story." 


witness himself had been under arrest again for that kind of offense. It 
was thus perfectly reasonable to assume that there might have been some 


feeling on the witness' part that if he cooperated in the case against 
: | 
the appellant, by being a witness before the grand jury and subsequently 


on trial, that the case against him might somehow go better or that, 
| 
should he elect to continue in the illegal sale of liquor the scrutiny 


of public officers might not be as close as otherwise it could be. 

6/ The point is well illustrated in the decisions of the federal 

6 

courts, Thus, in Spaeth v. United States, 232 F.2d 776 (6th Cir. 1956), 
| 


it was held "entirely proper on cross-examination of a witness 'to show a 
belief or even only a hope on his part that he will secure immunity or a 


lighter sentence, or any other favorable treatment, and that, +00, even if 
. | 


it be fully conceded that he had not the slightest basis from any act or 


word of the district attorney for such a belief or hone, * * % Mere hove 
upon the part of [the witness] that he would be so rewarded [in this case 
for an early parole] would supply sufficient motive for his testimony. 5-5. 44 


232 F.2d at 778-779. In the Spaeth case, defense began the inquiry about 


6/ And the decisions of the state courts contain some venerable recog— 
nition as well. See, e.g., People v. Dillwood, 106 Cal. 129, 39 Pac. 438 
(1895), where it is said: "Tt is competent to show the fact that other 
eriminal charges are pending . . . against the witness at the time he 
testifies, not, however, as evidence of particular wrongful acts, for as 
to these he is ’ presumed to be innocent, but as a circumstance ‘tending to 
show that his testimony is or may be influenced by a desire tq seek the 
favor or leniency of the court and prosecuting officers by aiding in the 
conviction of the defendant." 39 Pac. at 439. 


the witness! own trial for another crime in federal court. The trial 
court disallowed the question. The Court of Appeals for the Sixth Cir- 
euit, relying on Alford v. United States, supra, and its own decisions, 
found reversible error; See also Sandroff v. United States, 158 F.2d 
623 (6th Cir. 1946), and Farkas v. United States, 2 F.2d 644 (6th Cir. 


1924). 


In United States v. Masino, 275 F.2d 129 (2d Cir. 1960), a 


prosecution and conviction for drug sales and the defense sought to 
question a Government witness about a past charge against him in state 
courts which had been dismissed prior to the proceedings thén underway, 
the Court of Appeals for the Second Circuit held in reversing and remand- 
ing for a new trial: "The appellant was entitled to have the jury know 
what had happened with respect to the charge, including any part which 
representatives of the government had played, so that the jury could draw 
its own conclusions with respect to possible motives for [the witness'] 
testimony." 275 F.2d at 132. 

In Grant v. United States, 368 F.2d 658 (5th Cir. 1966), it was 
held to be reversible error for the trial court to cut off defense ques- 
tion of Government witness, an alleged accomplice of the defendant, as to 
whether anyone had made promises to the witness about his own treatment 
in return for testifying. "It was an inquiry into motive and possible 
pias. . . . The answer to the inquiry may have availed appellant nothing 
but it was addressed to a relevant area of inquiry and the witness was 


on cross-examination." 368 F.2d at 661. 
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And in Maxted v. United States, 405 F.2d 173 (9th Cir. 1969), 


in a trial for the sale of marijuana, the defense called as a witness a 
Government narcotics agent and had him relate how the defendant had 
helped the Government on other oceasions. On cross-examination of the 
defendant who testified in his own behalf, the Government was allowed to 
ask why he had assisted with other drug cases and the defendant admitted 
that it was because he himself had a marijuana charge pending eaciae 
him, On appeal this was held to be a legitimate exercise of eross- 
examination, 

Other recent instances of the application of the principle 
inelude United States v. Dickens, 417 F.24 958 (8th Cir. 1969)(refusal 
of trial court to permit searching cross-examination of accomplice as to 
possible immunity offered him constitutes reversible ‘error ); United States 
v. Kartman 417 F.24 893 (9th Gir, 1969)(prejudice toward war protesters 
generally recognized as basis for possible source of partiality against 
defendant and reversible error was committed where cross-examination on 


this not permitted); Wheeler v. United States, 351 F.2d 946 (1st Cir. 


1965)(in prosecution for willful tax evasion it is reversible error not 


to allow question to be asked of Soe amma witness whether he had 


or would claim an "informer's reward"). 


_%/ The leading treatise on evidence supports the rule generally. 3 Wig- 
more_on Evidence, §§ 904, 944, 948, 949, 967 & 968 (3d ed. 1940). And 
more specifically: "[tJhe fact of being a party in the cause|.. . and 
in particular a defendant in a criminal cause, may be considered as affect- 
ing the witness' credibility." 3 Wigmore, § 968, at p. 527. | 

| 
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The rule is equally clear in the District of Columbia. The 
motive, interest, or bias of a witness is a proper subject of cross- 
examination. And evidence of such motive may lie in the witness’ 
acknowledgement of his own prior misconduct involving the accused or 
others. McFarland v. United States, 85 U.S. App. D.C. 19, 174 F.2d 538 


(1949). Tinker v. United States, 135 U.S. App. D.C. 125, 417 F.2d 542 


(1969), cert, denicd 396 U.S. 864 (1969), The language of the recent 


decisions of this Court is unequivocal. 
For example, in Austin v. United States, 135 U.S. App. D.C. 
240 418 F.2d 456 (1969); 


Our decisions reflect great solicitude for an endeavor 
by the accused to establish bias on the part of a 
prosecution witness. They establish the propriety of 
the showing either by cross-examination or by extrinsic 
evidence, and indicate the broad range over which the 
inguiry may extend (citations omitted), 416 F.2d at 
456. 


And in Tinker v. United States, supra: 


It is always open to a party to undertake a demon- 
stration of the bias or testimonial motivation--a form 
of bias--of one who testifies for his adversary. ‘Such 
an effort,' we have said, 'may properly solicit over a 
wide range any information of potential value to the trier 
of fact in assessment of credibility.' Evidence of homo- 
sexuality is no exception, and in appropriate circum- 
stances may readily be admitted for that purpose. 417 
F.2d at 544. 


And.in Wynn v. United States, 130 U.S. App. D.C. 322, 397 F.2d 
621 (1967): "A party's right to undertake demonstration of the bias of 
his adversary's witness co-exists on the same plane with the adversary's 
prerogative to use the witness." 397 F.2d at 621. See also Blair v. 
United States, 130 U.S. App. D.C. 322, 401 F.2d 387 (1968); Villaroman 
v. United States, 87 U.S. App. D.C. 240, 184 F.24 261 (1950); Ewing v. 
United States, 77 U.S. App. D.C. 14, 135 F.2d 633, cert, denied 318 U.S, 


776 (1922). . 
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Not infrequently the cases in which the issue’ arises deal with 
animosity between the witness and the accused, ‘such as. was the eee in 
Austin, supra, where the officer testifying against the accused believed 
that the aceused had implicated him in an earlier complaint about bribery; 
or as was the case in Wynn, supra, where tue witness and the accused had 
had a fight. But such connection is not always present. The vias, interest, 
or "testimonial motivation," as this Court has termed it, may lie in a more 
indirect path. For instance, in Tinker, supra, the theory of the defense 
was not that the narcotics officer had any animosity toward oo coors 


necessarily but rather that the officer might have been tempted to lie 


about the accused's complicity in illegal drugs transactions because the 


witness himself had been leading such a "gay life" (including use of mari- 


juana) that he might well have felt the need to appear to be doing some= 


thing constructive to justify his job. : 

In the case at bar the defense sought to lay a foundation for 
additional questions which similarly might have exposed the witness 
Matthews' hopes or fears about his own illegal activity. The following 


exchange took place within a few minutes of the beginning of the cross- 


examination of the chief Government witness and appears in the transcript 


of trial as pages 52-53: 
Q. You testified you sold produce, Do you sell a 
“hundred pounds of potatoes, for instance? 


A. Well, I usually don't want to buy a whole bushel. 
You can buy a half a bushel, 


| 
Q. And you sell them in the neighborhood where you li 
A. Well, I sell them everywhere. Not especially. 
Q. Do you sell all over the District of Columbia? 


A. Well, just about. 


Q. Do you sell in Chevy Chase? 


MR. GREEN: Objection, Your Honor. 


THE COURT: Would you come forward please, counsel? 


(AT THE BENCH) 


MR. PENEGAR: Well, I'm proceeding just a matter 
of course. 


MR. GREEN: Your Honor, that is inadmissible. 
THE COURT: Well it does not have any relevance. 
MR. PENEGAR: Well it is material as to his veracity. 


THE COURT: It really does not. Suppose he is in 
another business, what does that matter? 


MR. PENEGAR: Well I would like to know whether he 
was doing anything other than selling produce. 


THE COURT: Not in this case. 


ITI AY 
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jurisdiction, we would never have a trial. 


MR. PENEGAR: The jury is entitled to know about his 
other violation. 


MR. GREEN: Well you are trying to create prejudice. 
He has paid for his violation. 


THE COURT: This is not in this case. We will proceed. 


MR. PENEGAR: Well I would like for the record to show 
that I would ask Mr. Matthews whether he is in an ille- 
gal business, and that is why he had so much cash with 
him, I would have asked him, are you in the liquor 
business--were you in that business on {in] July or 
August 1969, ‘And thirdly, are [were] you ever in that 
business? 


MR. GREEN: And assuming he says no, how would you ever 
impeach him on that date? 


MR. PENEGAR: Well, the police officer could testify-- 


THE COURT: You mean for August 7th, I'm acquainted with 
that violation. 
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MR. GREEN: He was found not guilty. 


MR. PENEGAR: Well we do not know what Judge Kronhein's 
reasons were. 


THE COURT: You have made your proffer, Mr. Penegar. | 
Is there anything else you would ask, 


‘MR. PENEGAR: No, Your Honor, not on that point. 


THE COURT: Objection sustained. 


Thus, the court was apprised both that Matthews had a prior conviction and 


that he was under arrest on or about August 7, 1969, The court was also 
apprised that defense counsel desired to have the fact of the conviction 
and the fact of the recent charge accepted as evidence, The court had 
been fully apprised of the witness’ prior record of ABC violations earlier 
the same morning when it ruled favorably on the Government's motion to 
quash defense subpoenas. Supp. Tr. 5-8, | 

If there had been any doubt in the mind of the court as to the 
intended purpose of such cross-examination, as the matter was proached 
upon eross-examination of the witness, this must have sseeppeeret when 
the matter was taken up the second time. At the beginning of the second 


day of trial the defense moved to recall Matthews for "further cross- 
examination on the possible bias of the chief complaining witness. 5554 
Tr. 179. And defense counsel urged the applicability of the aniingtaiits 
enunciated in Alford v. United States, supra, suggesting thereby and 
using the very language of that decision that the purpose of the cross= 
examination was not ee "to discredit the witness by showing; he was 
charged with a crime, but to show by such facts as cross-examination 
might develop that his testimony was biased because given under promise 
or_ expectation of immmity. . ." (Emphasis added.) Tr. 180. if the 
witness had admitted his record of past violations and his recent arrest 
and charge, then the obvious next step would have been to snquite of the 


witness about any feelings of favorable treatment--realized in the past 


-25- 


or expected in the future--stemming from his cooperation with the autho- 


rities in prosecuting this case against the appellant and whether or not 
8 


anything was done or saiid in this direction, And the point was presented 
yet a third time in the form of a motion for new trial following convic- 
tion but before sentence was entered. Dccket Entry No. 22 of' March 31, 


1970. 


What was put in issue by the defense efforts to cross-examine 


Matthews about his prior record and his involvement with OS Sees 
: 10 
rities was his "emotional bent" or his "testimonial motivation" beyond 


that which he would have as a complainant and existing at the time when 
he became a witness. The fact that Matthews may have acquired his addi- 
tional "testimonial motivation" following the report of crime to the police 
and the naming of the appellant as one of the culprits is not decisive. 
(There is, of course, a likelihood in Matthews! case that he had this 
of making his report rocks of his past record of 

ABC violations.) 

The relevant point in time for inquiry as to the witness inter- 
est, bias, fear, or other peculiar emotional bent or motivation is when 


he gives damaging testimony. Wynn v. United States, 130 U.S. App. D.C. 60, 


8/ A denial of any such involvement, on the other hand, would merely 
have postponed this development in all probability. For the defense 
also planned, as was its right, to introduce extrinsic evidence of a 
basis for possible expectations on Matthews' part. And in the wake of 
that evidence the Government might have recalled him in rebuttal and 
on direct examination gone into the matter of his expectations, if any. 
Alternatively, having laid the foundation of the past conviction and 
recent arrest of Matthews, the defense could have called him for further 
eross-examination along the lines indicated. And the fact that indep- 
endent evidence of bias! also tends to contradict (and therefore impeach) 
the witness does not mean it is not admissible for the purpose offered. 
United States v. Hayutin, 398 F.2d 944 (2d Cir. 1968); Comer v. Penn- 
sylvania Ry, Co., 323 F.2d 863 (2d Cir. 1963). Accord, Ewing v. United 
States, 77 U.S. App. D.C. 14, 135 F.2d 633, 641-642 (1943). 


9/ Wynn v. United States, supra.” 


10/ Tinker v. United States, supra. 
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307 F.2d 621, 624 (1967). In Wynn, the Government's principal witness had 


given the initial report pointing to defendant's complicity in a house breaking 
and theft. At the trial, the witmess denied having an argument with the 


defendant theee days after the witness' report to the police.. The defer- 
dant himself was not allowed to testify to this event since it oceurred 
after the report to the police made by the witness about the crime for 

| 


which the defendant was then being tried, This Court reversed, saying: 

Appellant's effort was to show Robinson's animosity 

as a possible explanation, not for the report he made 

to the police, but for the damaging testimony he gave | 

at the trial. Robinson's emotional bent on the wit- | 

ness stand, and not at some point prior to the offenses, 
constituted the important subject for investigation. ! 

397 F.2d at 624. | 


In the case at bar Matthews was the only witness before the 


grand jury on August 27, 1969, which returned the indictment for burglary, 


robbery, and assault with a deadly weapon against the appellant. He was 
aL | 
‘also the Government's principal witness at trial subsequently. | At the 
11/ Matthews' role at trial was critical. First, only Matthews testified 
as to the facts about the entry of the burglars. Indeed, only he was in a 
position to see that entry--what persons came in, how they came in, what 
they did immediately thereafter. Tr. 17, 44-45. Second, only Matthews 
saw anyone actually take money from the person of the victims. Tr. 17, 
20, 25, 51, 77. Correlatively, the role of the second witness, Wilbanks, 
was insubstantial, his opportunities to observe poor, and his idéntifi- 
cation doubtful. First, Wilbanks got only a fleeting glimpse of|a bearded 
man who appeared briefly at the toilet Wilbanks was using. Tr. 26, 36. 
Second, Wilbanks heard his employer (Matthews) tell the police by name it 
was Mitchell, the appellant, who had entered and robbed them, Tr. 23, 29- 
30, 48, 76, 84. Third, thereafter Wilbanks failed to make a positive 
identification among the pictures shown him, Tr. 30-31, 35, 85-86. He 
did, however, point tentatively to a picture of the appellant after being 
asked by the investigating officer specifically "if he could identify 
Lloyd Mitchell's picture." Tr, 86. This was after Wilbanks had' heard 
Matthews, his employer, name the appellant, a person he had formerly known 
on the streets, as the culprit (Tr. 25) and observe him pick out a picture 
of the named man. Tr. 76. Defense objection to Wilbanks' testifying at 
all in the pretrial identification hearing (Tr. 38-39) was overruled. Tr. 
39-40. In light of the powerfully suggestive forces at work on Wilbanks 
prior to trial, his in-court identification should have been suppressed. 
This constitutes an independent ground for reversal of the judgment of 
the District Court. a paras 
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time of the grand jury proceedings, Matthews had a pending charge of an 
ABC violation outstanding against him, And he had at that time a record 
of similar violations in the past. His testimony at the grand jury pro- 
ceedings could very well have been colored by his hope, whether founded 
in fact or not, that by this cooperation he could improve his own stand- 
ing before the law. And but for his testimony before the grand jury there 
would have been no indictment, no trial of the appellant. 

The fact that the charges against Matthews were disposed of in 
his favor between the time of his appearance before the grand jury and 
the time he appeared at the trial does not remove the possible bias in 
his testimony at the trial. While his anxiety about those charges in 
particular might have diminished or disappeared, he could well have felt 
gratitude sae Additionally, of course, he could still have some 
residual fear about police surveillance of his business operations for 
discovery of future violations. In any event the likelihood of Matthews, 
an older man who had lived all his life in the District (Tr. 99), not 
continuing to cooperate in the prosecution of this case after committing 
himself to sworn testimony before the grand jury seems very remote. He 
was, as defense counsel argued to the District Court, "locked into this 
case . . . during the time he was under restraint . . . when he testified 
before the grand jury... ." Tr. 161. And since there can be no cross— 
examination in those proceedings, the Sixth Amendment requirement could 
only be satisfied when the appellant confronted his accuser at the trial 


held thereafter. See Barber v. Page, 390 U.S. 719 (1968). See also 


12/ The formal judgment of "not guilty" entered by Judge Kronheim on 
December 5, 1969, came after three successive Government requested con- 
tinuances. See note 15, infra. And it is not known whether any evidence 
was actually taken, but the officer making the arrest and who was in 
court at the opening of appellant's trial would likely have remembered 
whether he testified. See note 18, infra. 


Jennings v. United States, 364 F.2d 513 (10th Cir. 1966). The District 


Court's refusal to allow the inquiry about the witness' possible bias or 


testimonial motivation accordingly constituted reversible. error, entitling 


the appellant to a new trial. 


II, It was error for the District Court to suppress evidence 


Establishment of the witness’ bias or testimonial motivation 


may be accomplished by way of cross-examination of the witness himself. 


It may quite properly also be accomplished by independent means. , Austin 


v. United States, 135 U.S. App. D.C. 240, 418 F.2a 456 (1969); Wymn v. 

| 
United States, 130 U.S. App. D.C. 60, 397 F.2d 621 (1967); Ewin wv. United 
United States e Ewing v. United 


States, 77 U.S. APD. D.C." 14, 135 F.2d 633 (1942) cert, denied 318 U.S. 776 


(1943); Yillaroman v. United States, 87 U.S. App. D.C. 240, 184 F.2d 261 


(1950). Accord, e.g., United States v. Battaglia, 394 F.2d 304 (7th Cir. 
| 

. | 

At appellant's trial herein the defense sought unsuccessfully 


1968); United States v. Lester, 248 F.2d 329 (2d Cir. 1957). 


to show by the production of a record of conviction for the chief witness, 


13/ In Jennings, the witness had made an earlier written statement to the 
“postal. authorities implicating the defendant. The statement could only be 
used for impeachment purposes, The defense suspected that she had been 
moved to make this statement by promises of being allowed to see her hus- 
pand--then a federal prisoner--on more favorable terms. The Court of 
Appeals for the Tenth Circuit indicated, per dictum, an inquiry about her 
motives and hopes would have been proper but no reversal was required 
since any error in limiting cross-examination was cured by the witness! 
repudiation of the content of that statement. The clear premise of the 
Court's conelusion was that had the witness given damaging testimony against 
the defendant at trial, the possible interest she had in making the earlier 
statement would have continued or be a fit subject by which to weigh her 
eredibility later at the trial. . 


u/ 


James E. Matthews, and by other court records (or by the officers 
directly involved) the occurrence of an arrest of this witness on or about 
August 7, 1969, Tr. 52-53, 179-181. Appellant's arrest occurred on July 
20th. Matthews gave testimony before the grand jury on August 27th. By 
denying admission of this evidence the District Court prevented the defense 
from being able to ask the jury to draw an inference from these facts thet 
Matthews might have some motivation, some hope of favorable treatment him- 


self, in coming forward to testify before the grand jury and thereafter 


in the trial. See Meeks v. United States, 163 F.2d 598 (9th Cir. 1947), 


where it was held that it'was proper for the defense in a murder prosecu- 
tion to introduce court records of a Government witness! conviction for 


forgery and his sentence of two years, together with the fact of present 


14/ A Form 73, D.C. Court of General Sessions, Criminal Division, certi- 
fying that the records of that court disclose a conviction of James Ee 
Matthews, on December 10, 1959, No. DC 27080-59, for "Vio. ABC Liquor 

Law - Keeping & Selling," in which the defendant was sentenced to $50.00 
or 30 days by Judge Howard, which Form 73 is signed by Wendell Jenkins, 
Deputy Clerk, under date of March 11, 1970, appears in the record on 
appeal herein. It is one of several attachments accompanying an affi- 
davit of trial counsel in support of a Motion for New Trial. Docket Entry 
No, 22, March 31, 1970, shows these were filed. Docket Entry No. 22, 
April 9, 1970, shows that the motion was denied, 


15/ The face of an information, styled District of Columbia v. James 
Matthews, 1402-C St., S.E., - No. 28827-69B, shows a charge of "Violation 
of A.B.C, Liquor Law," dated Aug. 7, 1970, indicates the case was con- 
tinued at least three successive times through the Fall of 1969, all at 
the request of the Government. The entry on November 6th shows also "no 
further Gov't. cont'd.," presumably meaning no more continuances would be 
granted, The December 8th hand-written entry shows "Demand for Jury Trial 
W'drawn" and the stamped entry "Judgment Not Guilty." It is not disclosed 
whether any evidence was taken. 

A true copy of this record, certified by Herman L, Smith, Deputy 
Clerk, D.C. Court of General Sessions, appears in the Record on Appeal 
as an attached sheet accompanying the Motion for New Trial, and support- 
ing affidavit of trial counsel, See Docket Entry No. 22, for March 31 
and April 9, 1970. 
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parole from that sentence. The witness "well could imagine that favorable 
testimony would procure a kindly and favorable consideration of the border- 
line questions which might terminate his parole." 163 F.2d “at 600, And it 
was "clearly udmissible as a part of the deendant's sought for eross- 


examination of the [prosecution's] witness to determine his bias or pre ju- 


dice under Alford v. United States. . . ." Ibid, Accordingly, it was 
16/ 


reversible error not to have allowed introduction of the records, 
| 


16/° Cf. McGill v. United States, 106 U.S. App. D.C. 136, 270 F.2di 329, 
330 (1959), cert, denied 362 U.S, 905 (1960), where the Court's opinion 
contains a bald statement, without citation of authority or amplification, 
that "[b]ias cannot be shown simply by testimony of an arrest . . . where 
no conviction has resulted and where no showing is made of promises of 
leniency or the like," This is not a correct statement of the law in the 
District today, and McGill has not been relied on or even cited in’ the 
The statement flatly overlooks the im- 
using entirely on 
Bias or 
ttocti mansat moti watt on 1 


ponte erento as a VA ag 


of mind . . . and those events whic 

of testifying are relevant to a demonstration of bias." 

States, 135 U.S. App. D.C. 240, 418 F.2d 456, 459-460 (1969); Tinker v. 
United States, 135 U.S. App. D.C. 125, 417 F.2d 542, 544 (1969), cert, 
denied 396 U.S. 864 (1969), And quite clearly the restraint occasioned 
by pending charges may influence the mind whether or not the effect is 
reinforced by something said about them by the responsible authorities. 
To miss this point is to miss the whole thrust of the Supreme Court's 
opinion in Alford v. United States, 282 U.S. 687 (1931). Explanation, 
therefore, for what the Court said--quoted above--in McGill must lie in 
the circumstances of that case. It appears that the District Court had 
given the defense some latitude on cross-examination of the witnesses to 
go into the matter of the pending charges, whether promises had been made "or 
otherwise," and defense counsel did not use the opportunity. In this posture - 
of the case, the Court may well have felt that the proffer of the indepen- 
dent evidence was frivolous. Accordingly, this appeal should not! be 
governed by that decision, Furthermore, in the instant case there is 
evidence of a continuing illicit enterprise which enhances the probative 
value, for possible bias or interest in currying favor with law enforce- 
ment authorities, over that of a single isolated arrest for a crime not 
otherwise connected with the life-style of the witnesses. 
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And in United States v. Lester, 248 F.2d 329 (2a Cir. 1957), 
in a trial for perjury the defense sought to adduce, either through 
testimony of the Government witness or through independent means, the 
fact that at the time the witness is said to have signed a contract there 
was a certain federal regulation in effect which would have made the con- 
tract illegal. This the trial court prevented the defense from doing. 
The Court of Appeals for the Second Circuit reversed, holding that if the 
witness did sign the contract as the defendant said he did and it if was 
for an illegal purchase of nickel in violation of a Government price reg- 
ulation, then in force, the witness "would have a powerful motive to deny 
that he ever signed the eontract. . . ." 248 F.2d at 335. And it was 
wholly “immaterial that the price regulations had lapsed or the Statute 
of Limitations had run before [the witness] testified at the trial of this 
ease." 248 F.2d at 335. This is so, the Court indicated, for basically 
the same reason the Court of Appeals in Meeks admitted evidence of a con- 
vietion and pending parole of the witness there, not to test whether or 
not the witness "was guilty of an offense against federal law," but rather 
as going to show that “he had a motive to falsify his testimony by denying 
he had signed the contract." 258 F.2d at 335. 

The premise of these decisions is sound, that awareness of one's 
misconduct in light of official awareness of it at the same time, can be 
a potent agency in the mind of such a person when he is asked to testify 


for the Government in another's prosecution. The decisions accurately 


reflect the rationale of the Supreme Court's decision in Alford v. United 


States, supra. And the conclusions reached proceed logically from the 
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premise, although the evidence of bias was not strong in either case. 

| 
decisions strongly support the contention of the appellant here, that i 
was error, harmful error, for the District Court to keep the evidence 


Matthews! past conviction and recent arrest and charge from the jury. 
| 
The standard of materiality and relevance in such cases where 
evidence is offered to show the possible bias of an adversary witness is 


17/ 
of necessity not overly strict. It has been stated in the following 


fashion by several of the federal courts of appeals: | 
| 
Evidence to show bias or interest of a witness in a 
cause covers a wide range and the field of external 
circumstances from which probable bias or interest 
may be inferred is infinite. The rule encompasses 
all facts and circumstances which, when tested by 
human experience, tend to show that a witness may 
shade his testimony for the purpose of helping to 
establish one side of the cause only. Facts wholly 
immaterial, or prejudicial to one of the parties on 

the main issue, may be material as affecting the cred- 
ea of a witness LESSER omitted]. (Emphasis | 
added | 


Aetna ence Co, v. Paddock, 301 F.2d 807, 812 (Sth Cir. 1962). “kcoord, 


e.£., Majestic v. Louisville & N, R, Co,, 147 F.2d 621 (6th Cir. 52/5). And 


the standard in the District of Columbia does not appear very different. In 
Austin v. United States, 135 U.S. App. D.C. 240, 418 F.2d 456, 459 (1969), 
it is said in passing that "courts have traditionally exercised their inher- 


ent power to confine the impeaching effort to evidentiary items possessing a 
potential for connoting bias." (Emphasis added.) 


16/ "[Pjarticular conduct and circumstances form the only means practi 
cally available for effectively demonstrating the existence of bias. 
Another witness! individual knowledge of the witness' bias is seldom 
asked for, and would not be trusted without a specification of the’ grounds 
for the belief; and reputation is out of the question; so that the! conduct 
of the wi and the circumstances of his situation become practically 
the sole terial"(emphasis added.) 3 Wigmore or. Evidence, § 
948, at P. 498 (3a ed, 1940). 


In the case at bar the evidence excluded--that the Government's 
chief witness had a history of liquor law vi. ations and was at the very 
time he became a sworn witness against the appellant himself. under a 
pending charge for the same kind of misconduct--would certainly ‘tend to 
show that [Metthews] may shade his testimony! for’ the Government. It 
would also possess 'a potential for connoting bias,' Thus, the bias need 
not, indeed rarely could be, patent on the face of the evidence offered. 
But when the facts about Matthews and the ‘circumstances of his situation ' 
are tested by human experience, that is when the triers of fact reflect 
upon them and compare them with what they know of the world, it is fair 
to say that there is evidence here which tends to show that the witness 
may shade his testimony ih favor of the prosecution. Concededly, the 
facts may not prove any such bias beyond a reasonable doubt or to every- 


one's satisfaction, but the standard is not so high, It would fly in the 


rs Lf amantf 7 aati+s ta . a — : x X + 
face of emotional realities to Suppose % uate Matthews 


was would not be susceptible to shade his testimony in favor of the Government. 


The connotation of bias, therefore, is implicit in the facts proffered in 


the trial below. The District Court's refusal to admit them into evidence ; 
18 
——! 
deprived the appellant of a substantial right in the conduct of his trial. 


18/ Moreover, the quashal of subpoenas for the officers involved in the 
August 1969 liquor law violation charge against Matthews added another 
dimension to the deprivation. At least one of the officers was present 

in court on the opening of the first day of trial. If allowed to testify 
at all, he might have shed some light on whether Matthews seemed to be 

or could have been aware that the law enforcement officials had connected 
his case with the fact that he was the complainant in the appellant's case, 
—~“ Wider the circumstances it would have been better had the District 
Court before quashing the subpoenas to these officers held a separate 
hearing to determine what if anything they might have added about the 
circumstances attending the progress of Matthews! case during the time 
when he became the Government's witness against the appellant and appeared 
before the crand tury in that connection. See Blair v. United States, 130 
U.S. App. D.c. ©, LOL F.2d 387, 389-390 (1968). 


Hig 


In the context of a closely contested trial and because of the 
importance of this witness' testimony, the denial of a substantial right 
in the conduct of appellant's trial was seriously pre judicial. The judg- 


ment appealed from should therefore be reversed and the appellant awardec 


a new trial. 


| 
III, The District Court erred in giving the missing witness 


instruction and the appellant was_ seriously prejudiced thereby. 

The giving of the so-called missing witness instruction, which 
is set forth in the ane erroneous in three respects. First, it 
explicitly covered two persons when only one could have even arguably, 
“elucidated” any transaction then in issue. Secondly, the other person was 
important to the Government's rebuttal case, not to the defense. Third, 
the instruction was given without any showing Uhat the witnesses were not 
available to be subpoenaed by the Government. And the effect of the giving © 
of the instruction in the circumstances of this case was to prejudice the 
defense by unjustifiably adding stature to the chief Government witness! 


eredibility when that had been called sharply into question. 


William McPherson 


| 
The instruction adverts to "a couple of individuals named Mce- 


Pherson . . . cousins of the defendant." Tr. 211-212. Two were mentioned 


| 
| 
30/ "In this case, there have been references to a couple of individuals 
named McPherson, and according to the testimony, they are cousins of the 
defendant. These witnesses did not appear, and it is appropriate that I 
give you this charge. 

"If a witness could have given material testimony on an issue in this 
ease, if the witness was peculiarly available to one party, and was not 
called by that narty, and his absence has not been sufficiently accounted 
for or expin* --an you may, if you deem it appropriate, infer) that 
such testimce:, _ have been unfavorable to the party that failed to 
call him." Tr. 211-212. 


by name at various points--one named William (Tr. 102, 111, 121, 131, 156, 
158, 161, 162, 167, 170, 185) and another Gary (Tr. 156, 158, 161, 162, 183).. 
Taking their names one at aitime, the record discloses that William was 
present at tines when Matthews made his statement.to the effect that he was 
mistaken about the appellant and that he wanted to withdraw the he eee 
Tr. 102-104, 167-168. The two witnesses called by the defense, Mrs. Gore, 

a sister of the appellant (102-104), and Mrs. Mitchell (121-122, 123), both 
gave evidence of these statements; as did a third relative of the appellant, 


Rita Mitchell (Tr. 160-162); whom the Government called dramatically from 


the courtroom late in the afternoon on the first day of trial. Tr. 152. 


Indeed, the very person to whom these statements were atrributed, Matthews, 


admits to having made them, Tr. 59, 186. Therefore, William McPherson's 
testimony could have added not one thing to the matter asserted by the defense-- 
viz., that Matthews had changed his story, He did and he admitted i 

this was not a factual issue in the case when the court instructed 

Yet the instruction given, and it was objected to by the defense at trial 

(Tr. 220), in effect tells the jury that there are two persons who would 
testify ctherwise if only the defense had called them. The effect was to 
ereate an issue where none existed. This Court in Wynn v. United States, 

130 U.S. App. D.C. 322, 397: F.2d 621 (1967), disapproved of a similar instruc- 
tion, saying: "The jury . . . lacking direction might have labored under the 
impression that an inference adverse to appellant could be drawn from the 
absence of any of these persons." 397 F.2d at 626. The instruction in the 


instant case is equally defective, misleading, and prejudicial. 


20/ It had been the defense assumption all along that his testimony would 
merely be cumulative of that given by the others in the family group. And 
the 2ssumDtion FZ oo invalidated by anything that occurred during the 
weredin dues cubation was made to the Court when the Government 
seared the missing witness instruction after both sides had rested. 

Supp. Tr. 22-23. 
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Gary MePherson 
The place of Gary McPherson in the record is different fron but 
' less substantial than that of Williams. zt was not asserted ay any of the 
defense witnesses that Gary had heard the Btavensnts eperioated) to vate ws 
or that he was in a position to have heard them. And for this murpore we 
include the testimony of Rita, the sister whom the Government called from 
the courtroom as its witness. Rita's testimony was that it was William 
McPherson who was with the group which included a sister, Mrs. Gore and 
her sister-in-law, Mrs. Mitchell, and Matthews, and herself, when they 
went to court on the Monday following appellant's arrest. Tr. 167. | Like- 
wise, this was the testimony of Mrs. Gore and Mrs. Mitchell. Tr. 106-109, 
121-123. | 
In making an explanation of the statements attributed to hin, and 
which he admitted making, Matthews asserted that he had been threatened. 
Tr. 59, The threats were ill-defined in his rebuttal testimony at first and 
it was not clear who had made them. Tr. 183-184. Being pressed, Matitnews 
said it was Rita, one of the appellant's sisters, who said that if he did 
not withdraw the charges, "she would burn me out." Tr. 194. And she made 
them, according to Matthews! testimony, on a Sunday visit to him at his house 
and in the company of Gary McPherson. Tr. 183, 194. : 
Rita Mitehell had testified on the day before this rebuttal 
testimony of Matthews that she had indeed visited Matthews to ask nim Wt 
he was sure that [appellant] was the fellow that robbed him." Tr. 160-161. 


And she went there alone. Tr. 161. And she was sure about that. ‘tr. 162. 


| 
Thus, the only factual dispute in the matter of Matthews! change 


She did not tell the McPhersons where she was going. Tr. 162. 


of heart ‘about accusing the appellant was ereated by Matthews’ own testi- 


mony. He said that a third person was “there and that Rita Mitchell 
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21/ 
threatened him. ita said she made no threats (Tr. 169-170), and no one 


else was present. This detail of Matthews' explanation of his change of 
heart was not important to the defense woe! That had been complete when 
all the defense witnesses testified as to Matthews' statements that he was 
mistaken about the appellant and upon a denial by those involved of any 
coercion on their parts. 

The importance of the question--why Matthews did change his 
story--lay in its effect on the credibility of the chief Government wit- 
ness. As things stood at the end of the trial, the jury could have chosen 
+o believe Matthews' account that Rita had threatened him. This would 
resolve their doubts about his pre-trial behavior. Qn the other hand, the 
jury could as easily have believed the two defense witnesses and Rita 
Mitchell that Matthews had changed his mind voluntarily and without any 


pressure from them, This would have led the jury to consider his in-court 


version of the crime doubtful at best. Rita's testimony, elicited as it was 


by Government's counsel unexpectedly calling the witness from the courtroom, 
could have been the turning point in this regard, The simplicity of her 
account, the fact that she and Matthews were old friends, and above all, 


the fact that her account was basically so much on all fours with the defense 


Indeed, they had been friends for years. Tr. 170. On cross-examination, 
Matthews admitted that the relations had been good, Tr. 192-193. 


22/ The defense did, however, have @ theory about why he changed it again 


and told that story on the witness stand. But the defense was not permitted 
+o develop the possible testimonial motivation of Matthews. 
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witnesses must have had considerable impact on the minds of the jurors. 
Accordingly, the mention by Matthews in his rebuttal testimony of another 
individual allegedly present on the occasion of his being threatened was 
of inestimabl2 value to the Ce Here was someone who eae back 
up Matthews in his explanations of his pre-trial behavior. The individual 
he named, however, was Gary McPherson, a relative of the appellant. 
Elements of the Missing Witness Rule 
The foregoing is the context in which the District court's deci- 
sion to grant the Government's request for the missing witness instruction 
must be appraised. The decisions of this Court require three things before 
the instruction may be given against a defendant. First, that the witness' 
testimony must "elucidate the ahs ree that the witness by "impor— 
tant" to the defendant's CES Second, that the witness be "peculiarly 
available" to the det'endant = nd third, that the question of availability 
| 


to the Government be explored by ony court as a preliminary matter and an 
27 


informed decision made about it. 


23/ The testimony of Detective Sgt. Maiorea, another Government tebuttal 
witness, could add but little to buttress Matthews' claim about specific 
threats. He only heard Matthews tell him that he had been threatened. 
Tr. 195-204. 


24/ Graves v. United States, 150 U.S. 118, 121 (1893); Wynn v. United 
States, 130 U.S. App. D.C, 322, 399 F.2d 621, 625 (1967). | 


Brown v. United States, 134 U.S. App. D.C. 269, 414 F.2d 1165, 1166- 
1167 n.2 (1969); Morton v. United States, 79 U.S. App. D.C. 329, 147 F.2d 
28, 31 n.11, cert, denied 324 U.S. 875 (1945). 


> 


26/ Richards v. United States, 107 U.S. App. D.C. 177, 275 F.24 655, cert. 
denied 363 U.S. 815 (1960). : 

27/ Brow v. United States, supra; Stewart v. ‘United States, 135 U.S. App. 
D.C, 274, 22° F.28 1110 (196). 
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These are the technical or elemental requirements. It has also 


been said of the rule that it is not "a rule of broad or rigid application" 

to be automatically applied wherever the definition seems to fit. Burgess 

Tltingtedictetees nu Sarkpo aDeC peo F.2d ___ (No. 21,745; Des. 

29, 1970), opinions of Circuit Judges Fahy and Robinson, Slip op. at pp. 

12, 20. Trial courts have Neonsiderable latitude in applying the rule, 

guided by the importance of the possible witness to a fair elucidation 

of the facts as well as by a rational interpretation of when a party has 

the power to produce him, Not every absent but producible witness who 

ean be held to have some knowledge of the facts need by reason of Graves 

be made the subject of the 'preswmption.'" Burgess, Supra, P. 12, The 

admonition to use the rule restrictively, fairly, and thoughtfully is 

reflected in the caveat of the Supreme Court's opinion in Graves v. United 
"aces not apply to every fact 

in the case which it may be in the power of the defendant to prove. He 

is not bound to anticipate every fact which the Government may wish to 


show in the course of the trial... ." 


Missing Witness' Testimony Must be Im ortant 

The elements themselves also contain some latitude, too, for an 
intelligent application'of the missing witness instruction. Thus, the re- 
quirement that the witness claimed by one side to be "missing" must be able 
to elucidate the transaction means in substance that the witness be found 
+o be "an important part of the [other] party's case" and that his testimony 
be superior to testimony already given in the matter. Brown v. United States, 
134 U.S. App. D.C. 169, 414 F.2d 1165, 1166-1167. n.2 (1969); Morton v. United 

cert, Cenied 


States, 79 U.S. App. D.C. 329, 332 n.ll, 147 F.2d 28, 31 n.11, cent denied 


324 U.S. 875 (1945). 


Applied to the facts of this case, the foregoing considerations 
| 
about a witness' importance and materiality preclude the giving of the 


instruction against the appellant. Gary McPherson's identity, presence, 


or testimony was not a part of appellant's case--which was that Matthews 


| 
had changed his story. And so he had by his own admission. Tr. 39+ 186, 


It was part of the Government's case in rebuttal to supply a defensive 
explanation, This is not to say that the defense--in light of the rebuttal 
testimony--would not have some interest in having Matthews' credibility 
further impaired by confirmation of the fact--as established by Rite Mit- 


chell's testimony--that Gary McPherson simply was not present. But the 


rule requires more than an interest in attacking credibility. See Richards 


v. United States, 107 U.S. App. D.C. 197, 275 F.2d 655, cert. denied 363 
28/ | 
U.S. 815 (1960). It requires important, material, and superior testimony 


about the defendant's case. Conceivably, Gary McPherson's testimony poten- 
| 


tially possessed these characteristics for the Government's case in view 


of its reliance principally only a single witness. But no such cota has 
29/ 
been made about his testimony for the defense, nor should it be. ‘The 


2e/ Brown v. United States, supra; Morton v. United States, supra; 2 Wig- 
More on Evidence §§ 287, 288 (3d ed. 1940). See also United States v. 
Stevenson, __ U.S. App. D.C. __, 424 F.2d 923, 927 (1970); Richards v. 
United States, 107 U.S. App. D.C. 197, 275 F.2d 655, cert, denied 363 U.S. 
815 (1960). ca ese 

29/ Of the recent cases reaching this Court dealing with the missing wit- 
ness instruction, it is to be noted that the Court has approved its use 
against the defendant only where the defense itself has injected the name, 
existence of identity of the witness into evidence and in a way that tended 
to bolster the principal defense being made, Thus, in Gass v. United States, 
135 U.S. App. D.C. 11, 416 F.2a 767 (1969), the defendant in his alibi testi- 
mony said that eight persons could substantiate his alibi but none; of these 
were called. The pattern was similar in United States v. Stevenson, ___ 

U.S. App. D.C.__, 424 F.2d 923 (1970); Richards v. United States, 107 U.S. 
App. D.C. 197, 275 F.2d 655 (1960); McAbee v. United States, 111 U.S. App. 
D.C. 74,294 F.2d 703 (1961). This fact alone, however, will not invar- 
jably justify the giving of the instruction against the defendant. Wynn v. 
United States, 130 U.S. App. D.C. 322, 397 F.2d 621 (1967)(where the instruc- 
tion, otherwise proper, was found to be too broad, including all the persons 
named by the defense whether they were in a position to add anything at the 
critical times or not and where there was no finding of peculiar availability 
to the defendant), 5 


y AVAILABLE 


peculiar fact about the individual in question which possibly led the 
court to grant the missing witness instruction on the Government's motion 
when the foregoing considerations militated against giving it was the 
fact of his kinship with the appellant. He is a cousin of the appellant. 


Since this relationship bears more on the second element of the rule-- 


the witness' "peculiar availability," it will be treated separately. 


Availability of the Witness 


Not only must the "missing" witness be important to the side 
against which the unfavorable inference is permitted by the instruction, 
he must also be "peculiarly within [that party's] power to produce ... aw 
Graves v. United States, 150 U.S, 118, 121 (1893). This Court has treated 
this 'availability' element of the rule in several of its recent decisions. 
They suggest that the test involves more than a mere formal or technical 
relationship. See Richards v. United States, Supra, where the Court held 
that a paid informer of the Government who is also known to the defendant 
is not"'peculiarly within the power’ of the Government to produce ... ." 
275 F.2d at 658, And availability is to be tested by practicalities as 
well as physical amenability to process, Stewart v. United States, 135 
U.S. App. D.C. 274, 418 F.2d 1110 (1969). Moreover, the most recent cases 
of this Court have developed a concept of basic fairness to be employed in 
administering the missing witness rule. Burgess v. United States, __ U.S. 
App. D.C. __, __ F.2d __, (No. 21,745; Dec. 29, 1970); United States v. 
Stevenson, ___ U.S. App. D.C. __, 424 F.2d 923 (1970). Finally, the Court 
has required that "the rendition of a missing witness instruction must await 
an informed decision" on availability and to that end the trial court is 
obliged to “inquire suitably" into the witness! availability rather than 


merely assuming that the witness who could help the party's case is in fact 
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available to it. Stewart v. United States, ‘op. cit., supra, 418 F.2d at 
1114. Moreover, the Court has gone further and required in cases where 
the instruction is to be given against the defense "there must be a show- 


ing that the witness was not available to be subpoened by the Government." 
30/ 


Brown v. United States, 134 U.S. App. D.C. 269, 414 F.2d 1165, 1167 (1969). 
Several factors demonstrate the unfairness of giving the instrue- 
tion here so far’as the tavailability' of Gary McPherson is concerned. 
His name, while mentioned by Rita Mitchell toward the end of the first day 
of trial in connection with some of her activities not pertinent nere, was 
introduced in a relevant way first by Matthews, the chief Coreranent wit- 
ness on the last day of trial. Tr. 183. Government counsel made no re- 
quest of the defense to call or assist in locating Gary SSieeh, ES 
that the Government believed ‘ne appellant could help in that regard. 
Supp. Tr. 22-23, The Government made its motion for the instruction after 
both sides had rested. It was not accompanied by a request to reopen the 
ease so that a subpoena could be issued, the witness located and neard. 
The Government made no inquiry in the courtroom to see if, like Rita Mit- 
chell, the cousin might also be present. These factors suggest that while 


it wanted the easy benefit of the missing witness instruction, the Govern- 


ment did not particularly desire to have the record developed by whatever 


Gary McPherson might actually know, See United States v. Pugh, aes: 
App. D.C. __, —— F.2d __ (No. 23,216; June 30, 1970). See also Burgess 


TD 


The factors limiting the application of Brown, as announced in United 
States v. Stevenson, __ U.S. App. D.C. __» 424 F.24 923 (1970), are not 
present here. If the Government learned during the course of the |trial 
for the first time that Gary McPherson was allegedly present when 'Matthews 
was threatened, it learned of it from its own witness, not from those of 
the appellant. Hence, the defense could not be said +o have been’) in ex- 
elusive possession of the facts—--indeed as to this alleged fact only the 
Government had such possession, 

| 
| 


v. United States, __ U.S. App. D.C. __, __ F.2d __ (No. 21,745; Dec. 
29, 1970), where the trial court itself offered to reopen the trial so 
that counsel requesting the instruction might locate the witness. Slip 
op. p. 26, concurring opinion of Circuit Judge Robb. 

For its part, the appellant, to paraphrase this Court's language 
in Richards, "was entitled to consider . . . that the issue turned on 
credibility which is singularly 2 matter for the jury's consideration" 
and hence, it was not obliged to call MePherson or explain his absence. 
275 F.2d at 658. 

The trial court evidently felt that the Government was entitled 
+o the instruction because ge ee special relationship between the 
appellant and Gary McPherson. : They are cousins, And while a cousin is 
a relative, he is not necessarily a friend, confidant, or companion. : 
Beyond the mere fact of kinship there has been no claim of special rela- 
tionship to the appellant. 

If the Government is relieved, and it is not conceded that it is, 
by force of dictum in Brown v. United States, supra (see note 31 herein), 
of an affirmative showing that Gary McPherson was unavailable to it ina 
practical sense because of a presumed hostility to the Government side, 
it would scarcely follow thereby that the trial court was additionally 


relieved of its duty "to inquire suitably" about the cousin's genuine 


availability to the appellant. Stewart v. United States, supra. And 


ee 


3 Cf. Brom v. United States, supra, 414 F.2d at 1167 n.3, where the 
Court assumed but did not decide that its requirement of a showing of 


non-availability on the Government's part would not apply to the case of 
a witness bearing a 'special relation! to the other party and who could 
be expected to be hostile. ; 


32/ And 24 a sister of the appellant may have had amicable 
dealings witn tus cousin does not alter that fact. If this other relation- 
ship was the basis of the District Court's assumption about the special 
relationship, it substituted a vicarious relationship for the presumption 
of a direct one, which is no better. 
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Wynn v. United States, supra, requires certain specific findings ag to 
availability before the instruction may be given. In Wynn there vas a 
relationship poemees the accused and his lady SELCEE with whom he seid 
he had spent the evening before and the morning ween the erime comme 
a case of a close if not "special" relationship, certainly. The comet 
said that because several circumstances did not appear to have pee in- 
quired about it had "to speculate as to appellant's eapacity, and the 
more so as to one peculiar to him, to have brought forth any of the un- 
called witnesses, including [the lady friend]." 397 F.2d 625-626 2.23. 
Among these were the extent of the appellant's knowledge of the where- 
abouts of the witnesses at the time of trial; their then physical ee 
bility to subpoena; and the Government's opportunities after learning of 
their identity to call them. Ibid. 

The foregoing requirements of Stewart, Brown, and Wynn unques- 
tionably were not complied with here. The transcript of the trial pro- 
ceedings discloses no inquiry along these lines at all. Supp. a 22-25. 
The trial court evidently felt that both MePhersons were important to the 
defense case, yet--beyond asking for counsel's comment on the Governnent's 
request for the instruction--the court did not inquire (1) as to the 
defendant's knowledge of the witnesses' whereabouts; (2) whether they 

| 
were within the reach of the court's process or not; or (3) whether the 
Government had pursued any opportunities it might have had to Locate them, 


Indeed, the record fairly shows the Government did nothing after Learning 


ie a 
of either MePherson's identity. Supp. Tr. 22. The court's finding that 


"their absence . . . has [not] been sufficiently accounted for or explained" 
(Supp. Tr. a1.) is accordingly erroneous and without adequate foundation in 


fact. 
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Independent of the trial court's finding as to availability, 
there are two additional grounds which make the giving of the instruction 
erroneous and call for a new trial. First, the instruction as given was 
overly-broad in placing both MePhersons wishin the ambit of the unfavor- 
able inference, when only one had any relevance to an existing factual 
dispute. Secondly, as to Gary, the instruction assumed that he was impor- 
tant to the defense case when he was not. That case had already put 
Matthews' credibility in doubt and was not obliged to exhaust every possi- 
bility to demolish it. Moreover, the giving of the instruction over the 


objection of the appellant was inherently unfair since it is not "a natural 


and reasonable" inference that the cousin, Gary McPherson, would have given 
unfavorable testimony for the appellant. Burgess v. United States, No. 
21,745 (Dec. 29, 1970), slip op. pp. 13, 14. Gary's testimony might or 
might nov have 


ing him which is attributable to the defense does not warrant the infer- 


ence that his testimony would have been unfavorable. See United States 


v. Di Re, 336 U.S. 581 (1948). The fact of kinship may indeed have been 
naturally beneficial to the appellant in the eyes of the jurors not other- 
wise instructed. It could hardly ipso jure be harmful, yet that is what 
the instruction connoted. The instruction went beyond neutralizing the 


fact of kinship; it turmed it into a distinet liability. The facts of the 


33/ Circuit Judge Robinson's concurring opinion is to the same effect. 
Slip opinion at p. 21: "(AJn unfavorable inference cannot be justified 
unless it can be said with reasonable assurance that it would have been 
natural for a party to have called the absent witness but for some appre- 
hension about his testimony." 
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ease did not warrant such a transformation. And the giving of the instruc- 


tion in the context of a case where the eredibility of Government's chief 


witness was oY in doubt created an artificial advantage for | the 


Government. The substantial prejudice is apparent. 


| 
IV. Appellant's arrest in Maryland Violated his rights under _an 


Act of Goneress_and under the Fourth Amendment. | 

The District Court's finding that appellant voluntarily accom 
panied District of Columbia police from his home in Oxon Hill, Maryland, 
to a police station in the District of Columbia is not supported ty the 
evidence. And the court's conclusion that in any event relief was fore- 
closed by the rule of Frisbie v. Collins, 352 U.S. 515 (1952), Bo erroneous. 
The custody obtained by the District police in violation of D.C. Code § 4 
138 and the Fourth Amendment led to appellant's trial and pommieri ca and 
without more constitutes sufficient prejudice to justify relief in courts 


of the United States. | 

ne Appellant's arrest occurred in Maryland. | 

An arrest is simply official custody which is intentionally 
imposed and so understood by the person restrained, Fuller v. United 
States, 132 U.S. App. D.C. 264, 407 F.2a 1199 (1968); Hicks v. United 
States, 127 U.S. App. D.C. 209, 382 F.2d 158 (1967). It need not, however, 
be explicitly announced as an arrest when the restraint is begun. | Morton 
v. United States, 79 U.S. App. D.C. 329, 147 F.2d 28 (1945). and indeed, 


the officer involved may deny that he is making an arrest yet his actions 


may manifest it nevertheless. See Fuller v. United States, supra, 407 F.2d 
| 


34/ The Di itself characterized the issue of Matthews! eredi- 
bility as "the crivical issue in this case .. . ." Supp. Tr. 24. 
| 
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at 1207 (dictum). See also Long v. Ansell, 63 App. D.C. 68, 69 F.2d 386 
(1934). 

Claims of voluntariness or consent to actions covered by the 
Fourth Amendment are rightly viewed with caution, And where the alleged 


consent is actually the product of implicit coercion there is in a constitu- 


tional sense no consent. Bumper v. North Carolina, 391 U.S. 543 (1968); 


Amos v. United States, 255 U.S. 313 (1921); Judd v. United States, 89 U.S. 


 ———— 


App. D.C. 64, 190 F.2d 649 (1951); Higgins v. United States, 93 U.S. App. 
D.C. 340, 209 F.2d 819 (1954). The burden on the Government of showing 
actual consent, freely and voluntarily, intelligently given is not dis- 
charged by "showing no more than acquiescence to a claim of lawful autho- 
rity." Bumper v. North Carolina, 3901 U.S. at 549, The appearance of offi- - 
cers of the law, one of them armed, at the door of a person's home asserting 
that a warrant for arrest of the person confronted has been issued, mean- 
while expressing their desire that the person accompany them bespeaks 
intimidation and duress. Judd v. United States, supra. Disclaimers of 

any present intention then and there to complete the arrest are naturally 
suspicions and constitutes ambiguous conduct at best hardly. well designed 
to elicit a free and specific response which is intelligent and unequivocal. 
Judd v. United States, supra; and see McCreary v. Sigler, 406 F.2d 1264 


—— —— —————— 


(8th Cir. 1969); Schoepflin v. United States, 391 F.24 390 (9th Cir. 1968). 


See also the state and federal decisions cited in Bumper v. North Carolina, 


391 U.S. 543, 549 n.13. 


Appellant's responses to Officer Maiorea that he thought the 
complainant had dropped ‘his charges against him (Tr. 22, 34) and, later, 
that he would "go where the warrant say[s]" (Tr. 23, 35) are not to be 


characterized as anything but what they clearly were--a man asserting his 
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innocence but nevertheless complying with the authority he believed resided 


in the warrant. Amos v. United States, supra; Johnson v. United States, 


333 U.S. 10 (1948); Higgins v. United States, supra. 


Viewed as a waiver of his right to be arrested on a warrant 
properly served by those authorized to do so where he resides, the responses 
of the appellant to Officer Maiorca stands on no better footing. Every 
reasonable presumption is indulged against an asserted waiver of constitu- 


tional rights, and a waiver cannot be presumed from mere verbal expressions 


of assent. Johnson v. Zerbst, 304 U.S. 458 (1958). Moreover, the vietin 
of an illegal arrest is not obliged to resist in order to avoid lehding a 
semblance of legality to that arrest. United States v. Di Re, 332| U.S. 581 


(1948). Appellant was entitled to challenge the District officer's autho- 
| 
rity to execute his warrant in Maryland; and the officer did not explicitly 


tell him this fact. Appellant was also entitled not merely to the execu- 
tion of a fugitive warrant executed by Maryland officers, as Officer Maiorca 


inferred (Mar. 4 Hearing, p. 23), but he was also entitled to an extradition 
i) | 


hearing as well. See Fuller v. United States, 132 U.S. App. D.C. 264, 407 
F.2d 1199, 1205 (1968)(where there is a description of a presumptively 

| 
lawful procedure for arrest of persons charged in the District but found 


beyond.the limits of the District), And this right was not alluded to at 


i 
nn : 


See also Meno v. State, 197 Ind. 16, 24, 164 N.E. 93, 96 (1925): "The 
presentation of a search warrant to those in charge at the place to be 
searched, by one authorized to serve it, is tinged with coercion, and sub- 
mission thereto cannot be considered an invitation that would waive the 
constitutional right against unreasonable searches and seizures, but rather 
is to be considered a submission to the law." (Quoted approvingly in Bumper 
v. North Carolina, 391 U.S. at 549 n.13.) 


36/ Alternatively. should D.C. authorities elect not to employ the fugitive 


the aprellent was entitled to be arrested by a federal 


warrant pre: i : t ! 
officer possecse4 Of surfieient authority. See note 38, infra. | 


all by Officer Maiorca, explicitly or implicitly. 

Under these circumstances, the District Court's finding that the 
appellant's return to the District was voluntary is erroneous. 
Nor is the court's premise correct that the matter was one "primarily [ot] 
the credibility of the witnesses." March 4 Hearing, p. 57. "The real 
issue," as this Court said in a similar context in Judd v. United States, 
supra, "is whether the evidence offered by the Government, taken at full 


value, meets the required standard." 190 F.2d at 652. So tested, the 


claim of voluntariness or'consent of the appellant to be taken into ype 
vi 


without proper process in unfounded and vitiated by implicit duress. 


37/ When credibility is considered, however, the finding of voluntariness 
ts further weakened. Officer Maiorca at the time of the preliminary hear- 
ing on August 8, 1969, a matter of about three weeks after the events in 
question, testified flatly thet he arrested the appellant "in his apart 
ment." Prel. H., p. 10. Yet in the separate hearing held March 4, 1970, 
some seven months after the arrest, to consider the appellant's motion 
about the arrest he testified that he made the arrest only after reaching 
the police station in the District. March 4 Hearing, pp. 24-25. 

Another shadow is east by the conflict about the telephone conversation 
with the complainant Matthews, At the preliminary hearing Officer Maiorca 
testified as follows: "On the day I arrested Mr. Mitchell I received a 

hone c2l1l fron Mr, Matthews and in the phone conversation he stated he 
felt he had made a mistake." Prel. H., p. 12; emphasis added, At the 
hearing on the defense motion to quash execution on the warrant, some 
seven months after the arrest, the same officer testified as follows: "We 
went right to the robbery section at 300 Indiana Avenue. When we got to 
the office, I telephoned the complainant, Mr. Matthews. And Mr, Matthews 
talked to me on the phone and distinctly said that he hadn't dropped the 
charges." March 4 Hearing, p. 24. Finally, at trial, the officer testi- 
fied on direct: "And when I got to the robbery section office on that 
Sunday afternoon, I telephoned the complainant ... {and he told me he 
had] made a mistake. ..." Tr. 87. eross-examination the officer 
explained that he had made a mistake in wording and that what had actually 


B, The arrest in Maryland was in violation of the District of 


The arrest 1 a ae ee ee 


Columbia Code, Section 4-138. Gi 


The District of Columbia Code, Section 4-138, provides, in 


pertinent part, as follows: 


Any warrant for search or arrest, issued by any 
magistrate of the District, may be executed in any 
part_of the District by any member of the police 
force .. . according to the terms thereof. . . .” 
(Emphasis added. ) 
| 
The underscored phrase of the statute plainly shows that Congress has not 


given police officers of the District arrest powers beyond the borders of 


37/ (continued) 
happened was that he received information about a call from Matthews re- 
ceived while he, Maiorea, was out and that he responded to that call upon 
his return to the office. Tr. 90-92, The testimony of Matthews, the chief 
Government witness, confirms the fact that he, Matthews, initiated the 

first telephone call to the police officer. Tr. 1¢4. 

The significance of the officer's testimony about the telephone call 
arises this way. At the hearing on the defense pre-trial motion to quash 
execution on the warrant, the District Court apparently found that Maiorea's 
good faith in accepting the appellant's protestations of imnocencé was 
demonstrated by his willingness to "check out" the appellant's story with 
the complainant. March 4 Hearing, pp. 24, 57, This, in turn, showed the 
court apparently believed that the decision to arrest was made only after 
exhausting that possibility, albeit at police headquarters in the District. 
In point of fact, of course, the officer had not initiated any call to 
Matthews but was himself called by Matthews. Thus, one of the factual 
underpinnings of the District Court's ruling is non-existent. 

Moreover, the content of the single conversation with Matthews he did 
have tended to shift back and forth, varying with the testimonial setting, 
petween affirmations of the original accusation of the appellant to guarded 
withdrawals and veiled explanations of threats. Thus, at the arrest hear- 
ing, Officer Maiorca testified only that he had called Matthews and Matthews 
"@istinctly said that he hadn't dropped the charges," but he feared for his 
life. March 4 Hearing, p. 24. n the other hand, at the trial the officer's 
testimony about the same conversation included statements from Matthews 
about dropping the charges as well as an exchange which told the officer 
someone was with Matthews at that time threatening him, Tr. 87. | 


- 
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the District. And "[w]hether any particular law is designed to operate 
without the district or not depends on the words of that law." Cohens v. 
Virginia, 17 U.S. (6 Wheaton) 264, 428 (1821). No-claim has been made by 
the Government that Officer Maiorca's trip into Oxon Hill, Maryland, was 
justified by ‘hot pursuit.' See D.C. Code 23-501 to 23-504 (Uniform Fresh 
Pursuit Act). Nor do the facts suggest any such emergency by which depart- 


ure from the normal and lawful procedure could be justified. 


Ge. erhe resultant custody of appellant leading to his trial and 


conviction in the District of Columbia is sufficient prejudice to _justif 


The Fourth Amendment 


_——_— 


An illegal arrest itself violates the fourth amendment's guarantee 


of the "right of the people to be secure in their nersons." 


United States, 361 U.S. 98, 100-101 (1959); Giordenello v. United States, 


—— ee 
357 U.S. 48, 485-488 (1958). 

Courts of the United States have safeguarded Fourth Amendment 
rights against encroachment by over-zealous federal officers for 60 years 


by use of the exclusionary rule. Weeks v. United States, 232 U.S. 383 


(1910). And against invasion by state officers where the trial takes place 


in federal court for a decade. Elkins v. United States, 364 U.S. 206 (1960). 


——— 


38/ The question whether or not the erime involved is a federal one within 
the meaning of the Federal Rules of Criminal Procedure is not involved here 
because in any event the requirements of those rules were not met here. 
While F.R.Cr.P. § 4(c)(2) permits warrants for federal crimes to be executed 
Yat any place within the jurisdiction of the United States," the same sec- 
tion requires that execution of the warrant be "by a marshall or by some 
other officer authorized by law." F.R.Cr.P. § 4(c)(1). Plainly in the 
instant case the officer executing the warrant was not so authorized. 
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And of course by invasion of state officers in state proceedings since 
Mapp v. Ohio, 367 U.S. 643 (1961). The exclusionary rule has been employed 
to safeguard against such invasions not only where the product is tangible 
evidence but where it consists merely of verbal testimony or fingerprints 
as well. Wong Sun v. United States, 371 U.S. 471 (1963); Davis v. Miss- 
issippi, 394 U.S..721 (1969). And the eaterasraing exclusionary device has 
peen employed to defend against the invasion of other seoeteattonal rights 
and guarantees as well as those of the Fourth Amendment. Miranda ve Ariz- 
ona, 364 U.S. 436 (1966). And sometimes constitutional rights and guaran- 
tees are safeguarded where there is nothing to exclude at all. Klopfer Vv. 
North Carolina, 386 U.S. 213 (1967); Sherman v. United States, 356 U.S. 369 
(1958). : 

The common thread of policy in cases where this kind of protec- 
tion is given to fundamental rights, and it has been frequently stated in 
the Fourth Amendment area, is "to redress and deter overreaching govern- 


mental conduct... ." Davis v. Mississippi, 394 U.S. 721, 724. | This 


Court is directly in line with this policy. Bynum v. United States, 104 


U.S. App. D.C. 368, 262 F.2d 465 (1959). In Bynum it was said: | 


It bears repeating that the matter of primary judicial 
concern in all cases of this type is the imposition of 
effective sanctions implementing the Fourth Amendment 
guarantee against illegal arrest and detention... . 
It is entirely irrelevant that it may be relatively 
easy for the Government to prove guilt without using 
the product of the illegal detention. The important 
thing is that those administering the law understand 
that they mst do it that way. 262 F.2d at 468-469. 


A powerful affirmation of this policy of deterring unlawful 


police behavior is contained in the recent decision of the Second Circuit 


in United States v. Edmonds, 432 F.2d 577 (2a Cir, 1970), FBI officers 


had gone into a New York City neighborhood and rounded up several men on 
the pretext of not having draft cards in their possession, These persons 
were then displayed to other FBI officers who selected some as the perpe- 
trators of another crime, The Court of Appeals held that the initial 
arrests were illegal and violative of the Fourth Amendment, hence the in- 
court identification testimony stemming from those arrests should have been 
excluded, The Court of Appeals said: 

(WJhere flagrantly illegal arrests were made for the 

precise purpose of securing identifications that would 

not otherwise have been obtained, nothing less than 

barring any use of them can adequately serve the de- 

terrent purpose of the exclusionary rule. 432 F.2d 

at 584. 

Government reliance in Edmonds on Frisbie v. Collins, 342 U.S. 
519 (1952), for the contention that the illegality was of no consequence 
to the trial was found unpersuasive. First, that case (and its ancestor, 
Ker v. Illinois, 119 U.S. 436 (1886)) rested on general considerations of 
due process developed prior to Mapp v. Ohio, supra, and consequently 
"Tw]hether the Court would now adhere to them must be regarded as question- 
able." 432 F.2d at 583. Furthermore, Frisbie arose on an application for 
federal habeas corpus many years after Renteicn in state court, and "the 
Court's opinion has overtones of the historic limitation of habeas corpus 


+o jurisdictional matters which was to be repudiated at the next term in 


Brown v. Allen, 344 U.S. 443 (1953)." 432 F.2d at 583. 


While Edmonds did not involve a problem of tro jurisdictions, it 


did involve an illegal arrest by officers of the United States. And whether 


the illegality in the instant case is characterized as *rlageent! or not, 

it was certainly intentional, and the decision in Edmonds supports the 
appellant's contention that the courts of the United States are possessed 

of an adequate remedy to redress such constitutional violations and to help 
prevent their recurrence. The courts "compel respect for the constitutional 
guarantee in “the only effectively available way--by removing the in- 


centive to disregard it." Elkins v. United States, 364 U.S. 206, | 217 (1960). 


tte 


Supervisory Power 
Apart from the power which they have in respect of constitutional 
rights and their protection, the courts of the United States possess an 
inherent supervisory power over the federal law enforcement system to give 


effect to acts of Congress and to preserve the integrity of that system. 


Mallory v. United States, 354 U.S. 449 (1957); Upshaw v. United States, 

335 U.S. 410 (1948); McNabb v. United States, 316 U. S. 332 (1943); Nardone 
v. United States, 302 U.S. 379 (1937). The Court of Appeals for the Second 
Circuit in Edmonds, supra, recognized that if the result there was not 
required by the Fourth Amendment, it might well be required in the exer 
cise of its supervisory power, for "tGourts which sit under our Consti tu 
+ion cannot and will not be made party to lawless invasions of the con= 
stitutional rights of citizens . . .'# Quoting Terxy v. Ohio, 392 U.S. 1, 
13 (1968)). 432 F.2d 577, 585. Likewise in the case at hand, the District 
Court should not have condoned the illegal activity of the police of the 


District in apprehending the appellant and keeping him for trial. 


The District Court's application of the rule in Frisbie v. Collins, 
342 U.S. 519 (1952), that "the power of a court to try a person for crime is 
not impaired oy the fact that he had ent ‘srought within the cores juris- 
diction by [force]" is erroneous for at least three reasons. First, Frisbie 
involved a state conviction and therefore there was no occasion for the 
Court to consider its supervisory role over misconduct by federal officials. 
Second, the concept of due process as there set forth is outmoded today, 
and would thus provide no basis even in a ease arising from a state court 
“for a result justified by so limited a constitutional foundation. Third, 
the remedy sought there was the denial of jurisdiction in the court to try 


the offense, a more far reaching remedy than the one sought here. Moreover, 


the Bey was sought for the first time apparently after trial, long after 
a) 


pAsy 
trial. 


 —————— 


The Court said that "due process of law is satisfied when one present 
Sn court is convicted of erime after having been fairly apprised of the 
charges against him and after a fair trial in accordance with constitutional 
procedural safeguards." 342 U.S. at 522. Thus, such a summary reckons 
without the great lendmarks of the last decade such as Mapp v. Ohio, 367 
U.S. 643 (1961); Gideon v. Wainwright, 372 U.S. 335 (1963); Miranda v. 
Arizona, 364 U.S. 436 (1966)--to mention but three--which have seen the 
gradual absorbtion into due process of the basic norms of the Bill of Rights. 


O/ Criticisms of the decision in Frisbie and doubts about its continuing 
validity are increasing. See United States v. Edmonds, 432 F.2d 583 (2d 
Cir. 1970), discussed above at p. 53; Government of Virgin Islands v. Ortiz, 
427 F.26 1043, 1045 n.2 (3d Cir. 1970), where the Court, recognizing the 
eriticism of Frisbie that it condones illegal police conduct and that 
Frisbie involved state courts and state officers not the "higher standards" 
of federal courts applied to federal officers, chose to put its affirmance 
there on the basis of a voluntary arrest and removal. (In this latter 
respect the opinion is not helpful in that the underlying facts of the 
arrest are not set forth.) And see Allen, "Due Process and State Criminal 
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This Circuit appears not to have passe.) upon the question whether 


| 
Frisbie does govern such cases as the instant one. Perhaps the closest it 


has come is the dictum expressed in Jones 7. United States, 119 U.S. App. . 
D.C, 284, 342 F.2d 863, 864-865 n.3 (1964), where the Court said it believed 
an arrest in North Carolina by a District police sergeant was legal. Since, 
however, the Court found in that case the "status in North carolina of the 
warrant and of [the officer] . . . irrelevant" to the obligation to produce 
the arrested man before a magistrate, the Court was not faced with the 

issue and did not decide it. Moreover, if the matter had been priefed and 
argued, it would certainly have been made to appear what the statutory limit- 


“ations are on the arrest powers of District police officers. And the Court's 
| 


dictum in Jones does not allude to these. One such limitation, of course, is 
at the foundation of the appellant's claim here. The arrest in Maryland by 
a District police officer is invalid because Congress has limited his 


territorial jurisdiction. D.C. Code § 4-138. Congress thus meant for 
| 


arrests beyond the District to be made in some other way. That much seems 
elear., The question arising on this appeal is whether the courts of this 


jurisdiction will use their wide powers to effectuate the congressional 


purpose and secure the constitutional guarantee. 


40/ (continued ) ; 


Procedures: Another Look." 48 N.W. U.L. Rev. 16, 27-28 (1953); Pitler, 
"The Fruit of the Poisonous Tree Revisited and Shepardized," 56 Calif. L. 
Rev. 579, 599-GO1 (1968); Comment, "The Supreme Court 1951 Term," 66 Harv. 
L. Rev. 89, 127 (1952). 
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Reasonable Remedy, Timely Sou ht 


The appellant, through his court appointed attorney, complained 


of the violation involved in his arrest very soon after the appointment 

of counsel by the District Court. On Octoter 17, 1969, in-open court, 

the illegal process was first challenged. The objection was renewed on 
February 17, 1970. Appellant filed a memorandum of points and authorities 
in support of the motion on February 25, 1970, And the court heard testi- 
mony and argument on the motion at a hearing on March 4, 1970. Relief was 


denied orally at the conclusion of that hearing. March 4 Hearing, pp. 


The appellant asked that the court either dismiss the indictment 
as a strong deterrent to Fourth Amendment violations or, in the alterna- 
tive, merely quash the execution on the warrant and stay its jurisdiction 
over the person for 2 a! 

Appellant has thus complied with this Court's preferred “avenue 
. - - for the redress of infirmities in preliminary proceedings"--by making 
Ya timely assertion of the alleged defects" prior to trial. Blue v. United 
States, 119 U.S. App. D.C. 315, 342 F.2d 894, 900 (1965). Thus, while "a 
visible flaw in the early stages of the criminal process" has been asserted 


and adjudicated (342 F.2d at 900) through one tribunal, it remains for 


this Court to correct it. 


4i/ Cf. Albrecht v. United States, 273 U.S. 1, 10 (1927), where defective 
process in a Single jurisdiction case was cured while the accused remained 
in custody. 


It may be troublesome and expensive for the Government to start the 
process from the beginning and have the trial anew. But, as this Court 
has recognized before, that is not a sufficient reason for declining to 
do what is constitutionally required. “It bears repeating that the matter 
of primary judicial concern in all eases of this type is the imposition of 
effective sanctions implementing the Fourth Amendment guarantee against 
illegal arrest and detentim .... The important thing is that those 
administering the law understand that they must do it [the lawful] way." 
Bynum v. United States, 104 U.S. App. D.C. 368, 262 F.2d 465, 469 (1958). 
Accordingly, the Court should reverse the judgment of the court bdlow and 
remand the case with instructions to quash execution on the ena warrant 


and restore the appellant to his freedom and at the same time enjoin the 


: | 
U.S. Attorney from proceeding to order re-execution of the warrant for such 


af 
4e/ 
period as to the Court shall seem just and reasonable. | 


CONCLUSION 


Yo 
| 


For the reasons set forth in parts I, II, and III of the pre- 
ceding argument, considered collectively or individually, the judgment 
appealed from should be reversed and the appellant awarded a new trial. 
Additionally, for the reasons set forth in part IV of the foregoing argu- 

| 


ment, the appellant is entitled to have all process against him set aside, 


| 
42/ But for the arrest and conviction herein appealed from the appellants' 
parole would presumably still be in effect, there being no other ‘reported 
infractions. Appellant was transferred from D.C, jail to Lorton ion May 22, 
1970, prior to sentencing in this case, there to recommence service on an 
unexpired previously imposed sentence. Parole warrant was issued on May ILS} 
1970, Should the Court grant the relief sought herein, appellant would 
immediately petition the parole board for restoration of his earlier parole. 


his liberty restored and the Government restrained from re-executing the 
arrest warrant for a reasonable time. 


Respectfully submitted, 
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Of Counsel: 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Did the trial judge abuse his discretion in exclud- 
ing evidence claimed by appellant to indicate the bias 
and interest of the complaining witness, when none of 
that evidence, or any reasonable inference to be drawn 
therefrom, was competent to show that the witness was 
in a position to receive a benefit from alleged favorable 
treatment by the police? 

II. Was it proper for the court to give a missing 
witness instruction regarding two of appellant’s first 
cousins who were present at different times when the 
complaining witness, according to appellant, indicated he 
wanted to change his story, and, according to the govern- 
ment, the witness was threatened with bodily harm by 
appellant’s relatives? 

III. Assuming that appellant was arrested in Mary- 


land and illegally returned to the District of Columbia, 
should this fact in any way disturb his conviction, ob- 
tained after a fair trial? 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,605 


UNITED STATES OF AMERICA, APPELLEE 
v. 


Lioyp J. MITCHELL, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed on August 27, 1969, charged ap- 
pellant with one count of first-degree burglary, two 
counts of robbery, and two counts of assault with a 
dangerous weapon, in violation of 22 D.C. Code §§ 1801 
(a), 2901 and 502, respectively. He was tried before 
Judge John H. Pratt and a jury on March 23 and 24, 
1970, and was found guilty on all counts. On August 6, 
1970, Judge Pratt sentenced appellant to terms of five 
to fifteen years on the burglary count, two to six years 
on each of the robbery counts, and three to ten years on 
each of the assault with a dangerous weapon counts. All 


(1) 


2 


sentences were ordered to run concurrently. This appeal 
followed. 


I. Pretrial Proceedings 


On March 4, 1970, Judge Pratt heard evidence on ap- 
pellant’s motion to dismiss the indictment or, alterna- 
tively, to quash execution of the warrant upon which he 
was arrested. Appellant alleged that he was unlawfully 
arrested in Maryland by a Metropolitan Police officer 
executing a District of Columbia arrest warrant. 

The arresting officer, Sergeant Steven Maiorca, testi- 
fied that on the morning of Sunday, July 20, 1969, he 
and his partner had obtained a United States Magistrate’s 
warrant for appellant’s arrest. The warrant was based 
on a complaint for robbery made by one James Matthews. 
It listed appellant’s address as 2403 Southern Avenue, 
Southeast, Washington, D.C., apartment 203. Sergeant 
Maiorea, knowing that Southern Avenue forms part of 
the boundary between the District of Columbia and 
Maryland, was unsure whether the address listed was in 
the District or in Oxon Hill, Maryland. He arranged to 
have Officer Jones of the Prince Georges County Police 
meet him en route and aid him in executing the warrant. 
Sergeant Maiorca testified that he intended to arrest ap- 
pellant and take him into custody (March 4 Tr. 21, 
26-27, 29) 2 

The address turned out to be on the Maryland side of 
Southern Avenue. At appellant’s door Maiorca and Offi- 
cer Jones identified themselves to appellant’s wife and 
informed her, and appellant who was seated in the living 


2 Transcripts in this record will be referred to in the following 
manner: “Tr.” for the transcript of the trial proceedings occurring 
on March 23 and 24, 1970; “Supp. Tr.” for the transcript of the 
arguments of counsel on the government’s pretrial motion to quash 
certain subpoenas and on the government’s request at the conclusion 
of the evidence at trial for a missing witness instruction; “March 
4 Tr.” for the transcript of the proceedings on March 4, 1970, re- 
lating to appellant’s motion to dismiss the indictment; and “G.J. 
Tr.” for the transcript of testimony given before the grand jury on 
July 24, 1969. f 


3 


room, that they had a warrant for his arrest and “would 
like to talk to him.” They were admitted, and appellant 
was shown the warrant and advised that he was wanted 
for the robbery of Mr. Matthews. Appellant claimed 
that the matter “had been taken care of” by his lawyer. 
Maiorea, however, had no knowledge of this and said 
that either appellant could go downtown with him or 
he would get a “fugitive warrant” and return to arrest 
him Appellant agreed to go with Maiorca. He was 
advised of his rights and was patted down for weapons 
before he entered the police cruiser, but he was not hand- 
cuffed. Appellant was told by the sergeant that if the 
matter was cleared up after the trip downtown, he would 
bring him back to his home. At the Robbery Squad 
office Sergeant Maiorca called Mr. Matthews and learned 
from him that he definitely did not want to drop charges. 
Appellant was then placed under arrest and once more 
was advised of his rights (March 4 Tr. 20-32). 

Appellant testified that he was confronted with the 
warrant by Sergeant Maiorca and with a shotgun held 
by Officer Jones, and “I said I want to go where the 
warrant say I go.”* He was handcuffed and placed in 
the police cruiser. In his version of the incident he was 
not given the choice by Maiorca of returning to Wash- 
ington or awaiting the “fugitive warrant’. He was sure, 
in any case, that he wanted to go to headquarters to 
“clear things up” (March 4 Tr. 34-43). Officer Jones 
testified that he did in fact have a shotgun with him, 
but this was because appellant was reported to be carry- 
ing a .32 caliber pistol and was considered dangerous. 
He agreed with Sergeant Maiorca that appellant went 
with them voluntarily and specifically rebutted appel- 
lant’s assertion that he was handcuffed before entering 
the police car (March 4 Tr. 45-49). 


2Later in the hearing Sergeant Maiorca indicated that Officer 
Jones would have kept appellant under surveillance until he returned 
with the “fugitive warrant” (March 4 Tr. 31-32). 


3March 4 Tr. 35. 
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The court denied the motion on two grounds. First, 
it was found that appellant’s return to Washington 
was voluntary and that no arrest was made on Southern 
Avenue. The judge cited in particular appellant’s own 
statement that he would go “where the warrant say” and 
his apparently keen desire to get the matter cleared up. 
Alternatively, the court ruled that even if appellant had 
been arrested at his apartment pursuant to an improp- 
erly executed warrant, the doctrine of Frisbie v. Collins, 
342 U.S. 519 (1952), precluded any inquiry into the 
arrest process (March 4 Tr. 57-58). 


Il. The Trial 


James Matthews is a huckster. He has operated a 
produce wagon for many years in Southeast Washing- 
ton. Several years ago, when appellant was a boy about 
ten years old, he worked on the wagon for Mr. Matthews 
for about three years, after school and in the summer- 
time (Tr. 48-44, 50-52). Appellant went on to other 
things after that, and Mr. Matthews had no contact with 
him for about fifteen years, although he remained close 
to his parents, who lived in the neighborhood (Tr. 44, 
57; see Tr. 5-6, 18). 

Appellant came back into Mr. Matthews’ life in 1969. 
One day in April of that year appellant appeared at 
Matthews’ apartment. Matthews remembered him as his 
‘helper of many years before. “He pretended he was glad 
to see me,” said Mr. Matthews, “and he said he was 
‘looking for a job.” Matthews told him that business was 
‘slow and that he had no work available, and at that 
appellant left (Tr. 44, 56-57; see Tr. 6-7). 

The next occasion that Matthews saw appellant was 
‘on July 17. At about 9:00 a.m. on that day a knock on 
‘the front door interrupted Mr. Matthews in his task of 
‘preparing his baskets for the produce wagon. He opened 
‘the door and was confronted by appellant and another 
‘man. Appellant said, “You ain’t forgotten me, have 
you?” (Tr. 45). Though he was now sporting a small 


goatee and mustache, Mr. Matthews had not forgotten 
him, and he admitted the pair to his apartment. In the 
next instant appellant’s companion pulled a pistol from 
his shirt. Matthews raised his hands, and appellant 
grabbed his wallet from his pocket, took $200 from it 
and threw it back to him. His partner forced Matthews 
to lie on the floor. Alexander Wilbanks, an employee of 
Mr. Matthews, was roused by appellant from the bath- 
room‘ and brought into the living room, where he too 
was stripped of his wallet and forced onto the floor. 
Both men were bound, gagged and blindfolded. The two 
of them listened helplessly as the robbers ransacked the 
entire house in search of loot. Apparently the only thing 
they took, however, was a hair drier. When the in- 
truders finally left, Mr. Matthews was able to get the 
attention of the third man in the apartment, a Mr. 
Hodges, who apparently had feigned sleep on a chair in 
the living room during the robbery. Hodges freed the 
victims from their bindings, and Matthews called the 


police (Tr. 44-51, 54, 67-71, 77). Sergeant Maiorca ar- 
rived about twenty minutes later; Matthews identified 
appellant to him by name as one of the robbers. At 
police headquarters later that morning Matthews posi- 
tively identified appellant’s photograph from a group of 
pictures that he was shown (Tr. 82-86).° 


Wilbanks, a longtime employee, also recognized appellant as 
the young man who had worked with him on the produce truck. 
Appellant had greeted him by his nickname (“Slimmy”) before he 
forced him into the living room (Tr. 67-68). 


5 Sergeant Maiorca in his testimony at trial also corroborated 
the fact that the entire apartment was in a shambles (Tr. 83). 


6 Wilbanks also selected appellant’s photograph, but he was not 
positive of the identification. His uncertainty was due to the fact 
that the picture he saw depicted appellant as clean-shaven, whereas 
appellant had a mustache and goatee when he committed the rob- 
bery. Matthews, who had seen appellant clean-shaven when he 
came to his apartment in April, had no such trouble. In fact, he was 
able to pick out two pictures of appellant, one showing him with a 
goatee and mustache, and one depicting him as clean-shaven (Tr. 
15, 70-71, 85-87). 
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Appellant did not testify. His defense took two tacks: 
to establish an alibi for the day of the offense, and to 
attack Mr. Matthew’s credibility by showing that after 
he reported the robbery to the police, he decided that he 
was mistaken in his identification of appellant as one of 
the culprits. The alibi was brought forth through the 
testimony of Barbara Jean Mitchell, appellant’s wife. 
She testified that she was ill and did not go to work on 
the 17th of July. Appellant, she claimed, had remained 
at home too, at her request, to attend to her needs. His 
ministrations were slight, however, for he spent the en- 
tire day in bed, aside from three visits to the kitchen for 
something to eat. Though he did not even wake up until 
9:30 in the morning and spent most of the day in bed, 
appellant dozed off to sleep at about 6:30 that evening 
(Tr. 117-118, 124-127, 151-152). 

Appellant’s evidence of Matthews’ asserted change of 
heart involved five actors (besides Sergeant Maiorea and 
Matthews himself) in this particular scenario. These 
were appellant’s wife, Barbara Jean Mitchell, his two 
sisters, Parthenia Marie Gore and Rita Mitchell, and his 
two first cousins, Gary McPherson and William McPher- 
son. Only his wife and sisters, however, appeared and 
testified in court. Barbara Jean Mitchell and Parthenia 
Gore indicated that on the morning of July 21, the day 
after appellant was arrested, they drove to Mr. Mat- 
thews’ house with William McPherson at about 8:30 a.m. 
Their purpose was to pick up Mr. Matthews and take 
him down to court. He had spoken with Rita Mitchell 
the day before and, in Parthenia’s words, “asked her 
would we come down to court with him while he got the 
charges dropped against my brother” (Tr. 102). Bar- 
bara Jean Mitchell claimed that Matthews would tell the 
authorities “that he [appellant] was the wrong fellow 
and he didn’t know who robbed him” (Tr. 121). When 
the two women went up to Matthews’ front door (Wil- 
liam McPherson remained in his car), they found Mat- 
thews somewhat less than eager. They knocked on the 
door for twenty-five minutes and finally, according to 
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Mrs. Mitchell, decided “someone was home but they 
would not let us in” (Tr. 132). They left and sum- 
moned Rita Mitchell’s aid. The three women returned 
to Matthews’ door, and Rita, described by one witness * 
as a “heavy built woman,” about 5’7” and 200 pounds, 
was successful in persuading Matthews to leave his 
dwelling and come with them (Tr. 101-102, 120-122, 
1382, 136-140). 

The three women, along with William McPherson and 
Matthews, went to the Court of General Sessions, where 
they encountered Sergeant Maiorea in the hallway. Ac- 
cording to Parthenia, Matthews went up to Maiorca and 
told him in the presence of all of appellant’s relatives 
that he wanted to drop the charges against appellant. 
In her version the detective and Matthews went into 
the prosecutor’s office, where he repeated to an Assistant 
United States Attorney that he had made a mistake and 
wished not to press charges. Barbara Jean Mitchell did 
not recall whether Matthews offered to drop the prose- 
cution while the group was in the hallway; she did, how- 
ever, remember that when she and the other relatives 
were sitting with Matthews in court,® he turned to her 
and, though “he didn’t know me” (Tr. 121), told her 
he was “sorry he had picked out the wrong man and 
was trying to straighten it out” (Tr. 121-122). After 
appellant was presented to the court on the robbery 
charge, Matthews was apparently still in a repentant 
mood. According to both Parthenia and Barbara Jean 
Mitchell, he invited the family group back to his apart- 
ment for drinks, At the apartment he apologized once 
more for his “mistake.” ® Parthenia agreed that the at- 


7 This witness was Sergeant Maiorca. See Tr. 95. 
8 See. Tr. 104. 


® William McPherson apparently did not join the group back at 
Matthews’ apartment. See Tr. 105; see also Tr. 149-150. He was, 
it appears, present when Matthews reiterated his intention to drop 
the charges while the group was en route to Matthews’ home after 
the presentment. See Tr. 105. 


8 


mosphere there was friendly and that no one, in her 
presence, threatened to harm Matthews (Tr. 102-105, 
120-124, 143-150). 

Rita Mitchell was called by the government and testi- 
fied as a hostile witness. Her story started on Sunday, 
July 20, the day appellant was arrested. Learning from 
Barbara Jean Mitchell that appellant had been taken 
‘into custody, she went with William and Gary McPher- 
ison to the Robbery Squad office at police headquarters 
“to see what the charges were” (Tr. 154). She and the 
two McPhersons were permitted to speak with appellant 
in Sergeant Maiorca’s office for about ten minutes. Dur- 
ing this conversation appellant allegedly stated that he 
chad talked to Matthews previously and that Matthews 
had admitted to him that he had made a mistake. Ac- 
cording to Rita, Sergeant Maiorca told her to have Mat- 
ithews call him and “tell him he wanted to drop the 
charges” (Tr. 160). She and the McPhersons took off 
for Matthews’ home. In her version, she was let off by 
\the McPherson brothers and called on Matthews by her- 
self “to get the situation straightened out” (Tr. 160). 
Matthews promptly acceded to her request to call Ser- 
geant Maiorca. The officer was out, so he left a message; 
in Rita’s words, “[hJe said, ‘I made a mistake in the 
‘identification of Mr. Mitchell?” (Tr. 162). She main- 
tained that no one called Matthews on the telephone 
‘while she was there and that she made no threats to 
him (Tr. 154-163, 165, 169). Before she left, Matthews 
“asked” her to pick him up the next morning and take 
him to court (Tr. 165). The next day she did indeed 
pick up Matthews (he “said he had been waiting for us” 
(Tr. 166) ) and transported him downtown. In the hall- 
way at the Court of General Sessions she and at least 
ione other person in the party, William McPherson, heard 
Matthews tell Sergeant Maiorca that he wanted to drop 
the charges. The sergeant, she related, “asked Mr. Mat- 


10 See Tr. 162-163. 
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thews, what’s wrong, are they threatening you?” Mat- 
thews said no (Tr. 171).” 

The testimony of Sergeant Maioreca and Mr. Matthews 
cast a different light on Matthews’ “vacillation.” On 
the day appellant was arrested, Rita, after conferring 
with Maiorca and the two McPhersons in the offices of 
the Robbery Squad, merely told the sergeant that there 
had been a “misunderstanding” in the identification and 
that appellant was not responsible for the robbery. The 
sergeant specifically denied that he told her to seek out 
Mr. Matthews and talk with him about dropping the 
prosecution (Tr. 196-197). Rita and her companions left 
and headed for Matthews’ apartment. She and Gary 
McPherson showed up there a short time later and con- 
fronted Matthews with the news that appellant had been 
arrested on his complaint and, as he related, “asked me 
what I had on my mind as [sic] to do” (Tr. 188). They 
made it clear to Matthews, who was alone in his apart- 
ment with them,” that if appellant went to jail, “they 
would do me bodily harm” (Tr. 183). This impelled him 
to call Maiorca at his office, but he was out for a mo- 
ment, and Matthews left a message for him to return 
the call. Maiorea did call a few minutes later while the 
visitors were still in the apartment.“ Then, Mr. Mat- 
thews testified, 


I spoke with him and I tried to let him know that 
something was going on. And he asked me over the 


11 Rita Mitchell described Matthews’ mood after the presentment 
very differently from her sister and sister-in-law. She testified 
that “when Lloyd came away from the bench [after he was pre- 
sented to the court] Mr. Matthews said [either to him or to the 
group of relatives], I don’t want to talk to you. I will see you in 
court.” (Tr. 168). 


12 The visit lasted about thirty minutes (Tr. 184). 


13 Sergeant Maiorca first indicated at trial that he called 
Matthews solely for the purpose of checking out appellant’s 
claim that the charges would be dropped (see Tr. 87), but he later 
made clear that his call to Matthews was also in response to a 
message from him that was received while he was out of his office 
(Tr. 90-92). 
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phone. He said, what’s the matter? And I still 
maintained talking in riddles. And he said, are you 
being threatened, are you being harmed? And are 
the individuals there now, and I said, uhuh. (Tr. 
184.)* 


The visitors remained a few minutes longer and then 
left (Tr. 59-62, 188-185, 188-192). 

Appellant was to be presented to the court the follow- 
ing day, Monday, July 21, but Sergeant Maiorca had 
not requested Matthews to be there.” However, when 
Rita appeared at his door that morning—accompanied 
by William McPherson, Parthenia Gore and Barbara 
Jean Mitchell—and “explained that something must be 
done about her brother” (Tr. 186), Mr. Matthews agreed 
to go to the Court of General Sessions. He went with 
them in his words, out of “fear. I was afraid of them.” 
(Tr. 186.) In the hallway of the courthouse Matthews 
and his escorts encountered Seargeant Maiorca, who was 
surprised to see him. The group of appellant’s relatives 
told the sergeant they had come to court “to make sure 
that the situation had been taken care of” (Tr. 88). 
They said Mr. Matthews was going to drop the charges. 
In the presence of Rita, William McPherson and the 
others, Matthews then told Maiorea that he had misiden- 
tified appellant and did not want to prosecute him. Mai- 
orea’s reaction was to ask if he was being threatened. 
Matthews said no, “and then,” related Maiorca “I said, 
Mr. Matthews, I’d like to talk to you alone. And I took 


14 Maiorca’s recollection of his conversation is corroborative of 
Matthews’ version: 


I identified myself as being Detective Maiorca and I wanted to 
talk to him about the case. And I said, I understand you 
dropped the charges and he said, yeah, yes, yes, I made a mis- 
take, I got the wrong man. And I said, what do you mean? 
Are you sure? And he said, no, no. And I said, Mr. Matthews, 
is anybody with you right now, threatening you. And he said, 
yeah, yeah. So I said, O.K., hang up and I will be in touch 
with you. (Tr. 87.) 


15 See Tr. 185, 197-198. 
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Mr. Matthews aside...” (Tr. 198).%° Standing some 
distance down the hall out of the others’ hearing, Mat- 
thews, appearing scared, told Maiorca, “They got me,” 
and indicated that Rita threatened to “burn me out” 
(Tr. 96, 194). Maiorea reassured him that he was not 
needed for the presentment and told him that if he was 
threatened again, he should contact the police. Matthews 
screwed up his courage and said that he did not want 
to back out.*7 He stayed with Sergeant Maiorca or his 
partner the rest of the time he spent in the courthouse 
that day. He left the building, alone, sometime between 
noon and 1:30 and apparently did not attend the pre- 
sentment (Tr. 68, 88, 96-98, 186-187, 194, 198). 


ARGUMENT 


I. The trial judge properly exercised his discretion in 
excluding appellant’s proffered evidence and cross- 
examination, allegedly intended to show Mr. Matthews’ 
interest and bias against appellant, because such 
evidence was irrelevant. 


(Tr. 20, 25-26, 28, 52-58, 76, 179-182; G.J. Tr. 1, 
8-12; Supp. Tr. 2-8, 10, 18-21) 


At trial appellant proposed to ask the complaining 
witness, Mr. Matthews, on cross-examination whether he 
was operating an illegal liquor business out of his home 
at the time of the trial and whether he had such a busi- 


16 This drew menacing looks at the officer from Rita and her 
confederates. “They didn’t like me,” said Maiorca, “the way I took 
Mr. Matthews away from them to talk to him.” (Tr. 95.) 


17 Sergeant Maiorca reported these threats to the Assistant 
United States Attorney who presented appellant’s case to the grand 
jury on July 24, three days after appellant’s presentment (Tr. 
98). When he tesitfied that day, Mr. Matthews told the grand 
jurors about Rita Mitchell’s threat to “burn me out”: 


[She] [s]aid it herself. The general idea is, I mean, you 
know, I’m going to press charges against this individual, her 
brother. But sometime fear-hearted people try to push fear to 
see how you will take it. I’m shaking, but I’m going to take 
this by sending her brother to jail. (G.J. Tr. 9.) 
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ness during July and August of 1969 or at any other 
time in the past. The trial judge excluded this line of 
inquiry (Tr. 52-58; see also Tr. 179-182). The judge 
also prohibited appellant from introducing evidence as 
part of his case to show, first, that Mr. Matthews had 
been convicted of illegally keeping and selling liquor upon 
a plea of guilty in 1959; second, that he had been ar- 
rested for the same offense on August 7, 1969; third, 
that he had suffered a few other arrests and convictions 
for liquor offenses during the past ten years; and finally, 
that the police while at his home investigating the 
robbery had observed quantities of beer and liquor on the 
premises (Supp. Tr. 2-8, 13-21, Tr. 179-182; affidavit of 
appellant’s trial counsel dated March 30, 1970, pp. 1-2) .* 
The proclaimed purpose of the excluded cross-examina- 
tion and extrinsic evidence was to attack Mr. Matthews’ 
credibility by showing that he would testify falsely 
against appellant because of offers (either actual or ex- 
pected) by the police and prosecuting authorities of fa- 
vorable treatment of charges pending against him or of 
non-interference in the future with his asserted illegal 
liquor business. The facts in this case, the fundamental 
rules of evidence, and the practicalities of trial practice 
demonstrate appellant’s thesis to be manifestly unsound. 
i The fatal flaw in appellant’s argument is the failure 
to appreciate that in order to elicit or introduce evidence 
of bias or interest of the type allegedly present here— 
possible leniency or favorable treatment afforded by pros- 
ecution or law enforcement authorities—the witness him- 
self must have been in a position at the critical time to 
be accorded such consideration. Absent this fundamental 
factual prerequisite, the questioning of the witness or 
offer of extrinsic proof is without probative value and 
is irrelevant. Cf. United States v. Amabile, 395 F.2d 


18 Appellant’s proffer to the trial judge did not include the fact 
that in December 1969 Matthews was acquitted of the liquor charge 
‘(and a related weapons offense) for which he was arrested on 
‘August 7. This was first brought to the trial court’s attention 
by the prosecutor (Supp. Tr. 6, 10). 
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47, 51-52 (7th Cir. 1968), vacated on other grounds, 394 
U.S. 310 (1969) ; Austin v. United States, 185 U.S. App. 
D.C. 240, 243-244, 418 F.2d 456, 459-460 (1969) (“Bias 
is a state of mind, and only those events which can in- 
fluence the mind at the moment of testifying are rele- 
vant to a determination of bias.”).% The decisions have 
shown that those who are properly subject to questioning 
about such bias or interest include an accomplice, an 
informant a witness against whom other charges are 
currently pending,” one who has been convicted and is 
awaiting sentence,? one who is serving a sentence and 
is eligible for parole** or on parole,” or one who might 
in some other way benefit from governmental actions.* 


1° The fact that the witness is in custody, or at least is charged 
with some offense and thereby amenable to promises of leniency, is 
the assumed premise for the classic discussion in the Supreme 
Court of the scope of cross-examination to show this type of bias 
or interest. Alford v. United States, 282 U.S. 687, 693 (1931). 


20 United States v. Greenberg, 428 F.2d 1106 (5th Cir. 1970); 
United States v. Dickens, 417 F.2d 958 (8th Cir. 1969); Grant v. 
United States, 368 F.2d 658 (5th Cir. 1966); Sandroff v. United 
States, 158 F.2d 628 (6th Cir. 1946). 


1 See Foster v. United States, 282 F.2d 222 (10th Cir. 1960). 


22 Alford v. United States, supra note 19; Mazxted v. United 
States, 405 F.2d 173 (9th Cir. 1969); Beach v. United States, 80 
U.S. App. D.C. 160, 149 F.2d 887 (1945); People v. Dillwood, 106 
Cal. 129, 39 P. 438 (1895). 


23 United States v. Greenberg, supra note 20; United States ex 
rel. Williams v. Rundle, 299 F. Supp. 1871 (E.D. Pa. 1968), aff’d, 
411 F.2d 794 (3d Cir. 1969) ; Thurman v. United States, 316 F.2d 
205 (9th Cir. 1963); Farkas v. United States, 2 F.2d 644 (6th 
Cir. 1924). 


4 Spaeth v. United States, 282 F.2d 776 (6th Cir. 1956). 
23 Meeks v. United States, 163 F.2d 598 (9th Cir. 1947). 


26 Jennings v. United States, 364 F.2d 518 (10th Cir. 1966) 
(suggesting that defense should have been permitted to ask prose- 
cution witness if government had offered her special favors for her 
husband, who was in federal prison, in exchange for her testimony) ; 
see Beekman V. United States, 155 F.2d 580 (2d Cir. 1946) (records 
which might show that prosecution witnesses had been disciplined 
by government agency under control of which they still remained 
should have been admitted toward showing bias or interest). 
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The characteristic shared by the witnesses in each of 
these categories is amenability to direct pressure from 
the government because of the pendency of criminal 
charges or a resulting sentence. This was simply not 
the case with Mr. Matthews, the complaining witness 
at appellant’s trial. 

Matthews was arrested on August 7, 1969, for a vio- 
‘lation of the liquor laws and for a related weapons of- 
fense, but he was acquitted of both charges after a trial 
in the Court of General Sessions on December 8, 1969. 
‘The fact of the matter is, contrary to appellant’s con- 
tentions, that these charges were not outstanding at any 
time when Matthews gave testimony in this case, and 
the record is bare of any implication that he testified 
‘at trial on March 23 and 24, 1970, out of consideration 
for his acquittal three and a half months earlier. 

Appellant finds sinister implications in the asserted 
ifact that the liquor charge was outstanding when Mat- 
‘thews testified before the grand jury on August 27, 
'1969.27 Appellant has misread the record. Matthews, we 
have noted, was arrested on August 7. However, the 
record also shows that he had testified before the grand 
‘jury on July 24, 1969, two weeks before he was ar- 
rested2* August 27 was the date on which the grand 
‘jury returned the indictment. It is thus not even possi- 
ble to speculate that he was somehow motivated by these 
icharges as he testified before the grand jury. Any in- 
quiry or offer of proof at trial purporting to show such 
motivation would be plainly irrelevant and incompetent. 

Matthews next gave testimony against appellant at his 
‘trial on March 28 and 24, 1970. In the intervening pe- 
riod, on December 8, 1969, he went to trial on the liquor 


27 See brief for appellant at 26-27. Appellant states, “Matthews 
‘was the only witness before the grand jury on August 27, 1969 .... 
At the time of the grand jury proceedings, Matthews had a pending 
charge of an ABC violation outstanding against him.” See also brief 
for appellant at 8-9, 29, 33. 


28 See G.J. Tr. 1. 
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and weapons charges and was acquitted on both counts. 
It is obvious from these facts alone that he was not sus- 
ceptible at the time of appellant’s trial to any influence 
from prosecutorial manipulation of those charges. Had 
the government sought to use them as leverage, it is very 
difficult to understand why it forced Matthews to endure 
a series of continuances and then a full trial before he 
was acquitted. Appellant does not come to grips with 
this manifest flaw in his theory, but instead claims that 
he was nonetheless entitled to question Matthews about 
any “gratitude” he may have felt because of the acquit- 
tal, and also about any residual fear of police surveil- 
lance of his alleged illegal liquor business.” Questioning 
him about his business operations would, as we discuss 
hereafter, have been improper because of the resulting 
intrusion upon his privilege against self-incrimination. 
Additionally, without any proffer whatsoever from the 
defense that Matthews’ acquittal resulted from interven- 
tion by the prosecution, inquiry into “gratitude” would 
be so tenuously related to any fact which could be proven 
as to be flatly irrelevant and properly within the trial 
judge’s discretion to exclude. Compare United States v. 
Masino, 275 F.2d 129, 131-132 and nn.1, 3 (2d Cir. 
1960) (proffer, based on court records and not disputed 
by government, that federal prosecutor appeared in state 
court and arranged to have state charges dropped against 
witness in federal prosecution). See also United States 
v. Higgins, 362 F.2d 462, 465 (7th Cir.), cert. denied, 
885 U.S. 945 (1966). 

Appellant also speculates that Matthews was “locked 
into” the case after he gave testimony against appellant 
before the grand jury, despite his subsequent acquittal.®*° 
We find this unpersuasive even as speculation. It is a 
sad fact of life that complainants in this jurisdiction 
(and elsewhere) refuse to prosecute, even after they have 


29 See brief for appellant at 27. 
30 See brief for appellant at 27; see also Tr. 181. 
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testified before the grand jury; and thought it may be 
technically possible to proceed against them, it is the 
policy of the United States Attorney’s Office usually to 
abide by their wishes, after it is determined that their 
decisions were made of their own free will. Mr. Mat- 
thews was no more “locked into” this case than any 
other person who has been robbed in his own home by 
armed intruders. Furthermore, if there were any es- 
pecial “locking in” in this case, it was due to the 
threats made to Matthews by appellant’s relatives. 
His statement to the grand jurors reveals a man who 
has screwed up his courage in the face of threats to his 
own personal safety and has vowed to continue as a 
prosecution witness.** Appellant understandably has at- 
tempted to play down the many indicia of threats in this 
record. But the record, we submit, shows quite persua- 
sively that Mr. Matthews was under pressure from Rita 
Mitchell and other of appellant’s relatives to drop the 
charges from the very day appellant was arrested 
These threats irredemably taint appellant’s assertions 
that Matthews sought to drop the charges because of a 
mistake in identification and a “change of heart.” * 

We also find misguided appellant’s claim that he was 
entitled to question Mr. Matthews about his alleged ille- 
gal liquor business. The defense, in fact, would not have 
been permitted to question him on this point even to try 
to show that he was in a position to receive favorable 
treatment from the police, either in the past or in the 
future. To any question whether he was engaged in an 
illegal liquor business, Matthews of course would be en- 
titled to refuse to give testimony on grounds of self- 
incrimination, and it is virtually certain that he would 
have exercised his Fifth Amendment privilege.* Since 


31 See footnote 17, supra. 
82 See pp. 6-11, supra. 
%3 Sce brief for appellant at 36. See also id. at 6, 10-11, 35, 37. 


“Cf. Alford v. United States, supra note 19, 282 U.S. at 694, 
where the Court noted: “No obligation is imposed on the court 
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the only result of such a line of questioning would be the 
invocation of the witness’ Fifth Amendment privilege be- 
fore the jury, the prosecutor might have properly ob- 
jected, not only on grounds of relevancy of the proposed 
questions, but also on the basis that such a procedure 
would encourage the jury to speculate and draw imper- 
missible inferences. See Bowles v. United States, —— 
U.S. App. D.C. ——, 439 F.2d 536 (1970) (en banc), 
cert. denied, 401 U.S. 995 (1971); Coleman v. United 
States, 187 U.S. App. D.C. 48, 55-57, 420 F.2d 616, 623- 
625 (1969); Fletcher v. United States, 118 U.S. App. 
D.C. 187, 382 F.2d 724 (1964).* 

As for appellant’s offer of extrinsic evidence, we sub- 
mit that the trial judge, having rejected cross-examina- 
tion along the same lines on grounds of relevancy, had 
it within his discretion similarly to exclude offers of 
direct proof. None of appellant’s proffered evidence was 
competent to show that Matthews even was in a posi- 
tion to benefit from favors by the police and prosecution, 


because it showed merely that he had been arrested for 
an ABC offense (and government cross-examination or 


... to protect a witness from being discredited [on grounds of bias] 
on cross-examination, short of an attempted incrimination, properly 
invoked.” (Emphasis added.] See also Bradley Vv. United States, 
136 U.S. App. D.C. 339, 420 F.2d 181 (1969) ; Pennewell v. United 
States, 122 U.S. App. D.C. 332, 353 F.2d 870 (1965). Since none 
of Matthews’ testimony before the grand jury related to his alleged 
illegal liquor business, the rule of Ellis v. United States, 185 U.S. 
App. D.C. 35, 44-49, 416 F.2d 791, 800-805 (1969), that a witness 
before the grand jury who gives incriminating testimony cannot 
later invoke the Fifth Amendment at trial, would not apply. See 
G.J. Tr. 3-12. 


35In addition, the prosecutor could have objected to defense 
questioning and proffers of evidence of the “illegal activity” 
allegedly carried on by Matthews for which he was arrested on 
August 7, 1969, on the grounds that his subsequent acquittal after 
trial on charges growing out of that arrest indicated that there was 
no possible showing of activity which was actually illegal. Cf. Lee 
v. United States, 125 U.S. App. D.C. 126, 368 F.2d 834 (1966). 
See also Ashe V. Swenson, 397 U.S. 436 (1970). The same would be 
true of those prior arrests for liquor violations which resulted in 
eequittals. 


18 


rebuttal evidence would have brought out the fact of 
acquittal). 

We have no quarrel with the general purport of the 
many cases cited by appellant to the effect that a de- 
fendant should not be unduly restricted in cross-examina- 
tion or in offering extrinsic evidence in his effort to estab- 
lish bias or interest on the part of a witness. But to rec- 
ognize that inquiries as to interest and bias may be far- 
ranging, as this Court has done,** does not mean that the 
rules of relevancy and materiality are relaxed altogether. 
As the Court noted in Austin, supra, “[C]ourts have tra- 
ditionally exercised their inherent power to confine the 
impeaching evidence to evidentiary items possessing a 
potential for connoting bias.” 135 U.S. App. D.C. at 
243, 418 F.2d at 249. The naked facts of Matthews’ 
arrest and subsequent acquittal on unrelated liquor 
charges all occuring at times remote from the appear- 
ances of Matthews to give testimony against appellant 
hardly carry such a potential for bias or “testimonial 
motivation” that the judge can be said to have abused 
his discretion in refusing to permit such evidence to be 
broached to the jury.” McGill v. United States, 106 U.S. 


36 See Austin v. United States, supra, 185 U.S. App. D.C. at 248, 
418 F.2d at 459 (1969) ; Tinker v. United States, 185 U.S. App. D.C. 
125, 127, 417 F.2d 542, 544, cert. denied, 396 U.S. 864 (1969) ; ef. 
United States v. Pugh, —— U.S. App. D.C. ——, 486 F.2d 222 
(1970). 


37 In addition, if any error flowed from the judge’s rulings (which 
we do not concede), it was certainly harmless. In the first place, 
appellant has never, either in the trial court or in this Court, 
proffered any evidence showing that there was consideration given 
to Matthews by the police and prosecution authorities. Further, 
the means by which appellant sought to lay a foundation to argue 
the jury that Matthews might shade his testimony is a two-edged 
sword. The same evidence from which he might ask the jury to 
infer that Matthews ran an illicit liquor business would also pro- 
vide a basis for the prosecutor to ask the jury to infer a motive 
for appellant’s robbery, namely, that as a bootlegger Mr. Matthews 
would be likely to be carrying a large amount of cash, even at 9:30 
in the morning. It is hard to imagine, therefore, that such evi- 
dence would be as beneficial to his case as appellant assumes. 
Finally, the case against appellant was strong. Matthews knew him 
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App. D.C. 136, 270 F.2d 329 (1959); United States v. 
Amabile, supra, 395 F.2d at 51-52 (7th Cir. 1968) ; United 
States v. Higgins, supra; United States v. Jones, 360 
F.2d 92, 96 (2d Cir. 1966), cert. denied, 385 U.S. 1012 
(1967). 


Il. The trial judge did not abuse his discretion in giving 
the missing witness instruction as to both William 
McPherson and Gary McPherson. 


(Supp. Tr. 22-24; Tr. 22-28, 59, 60-63, 102-105, 111, 


114, 121, 123, 131-134, 156, 169-170, 183-194, 200- 
201, 211-212) 


Upon the request of the prosecutor, the trial judge 
gave a missing witness instruction relating to appel- 


by name and so identified him to the police, and despite threats he 
never wavered in his identification of appellant. His story of the 
robbery was corroborated by Mr. Wilbanks, and also by Sergeant 
Maiorca’s observations of the shambles that appellant and his 
cohort made of Matthews’ apartment. The flimsiness of appellant’s 
alibi defense and the substantial indication of threats by his rela- 
tives against Matthews also, in some measure, underscore the fact 
that the case against him was by no means “close” as appellant 
asserts. 

Appellant’s effort to underplay the strength of Mr. Wilbanks’ 
testimony includes the suggestion that his identification testimony 
at trial was tainted by suggestive influences upon him when he 
identified appellant from photographs. See brief for appellant at 
26 n.ll. The record refutes such an assertion. In the first place, 
appellant was recognized by Mr. Wilbanks the instant he opened 
the bathroom door, because appellant addressed him by his nick- 
name “Slimmy” (Tr. 20, 25) and because he had known appellant 
previously (Tr. 25). As Wilbanks told defense counsel, he did not 
speak to appellant by name because “I knowed his face” (Tr. 26). 
When the police came, he told them that he knew appellant (Tr. 28). 
His photographic identification at the Robbery Squad was not en- 
tirely positive, because the photograph he selected showed appellant 
as clean-shaved (Tr. 21). We find no indication in the record that 
Wilbanks saw Matthews pick out appellant’s photograph. Wilbanks 
testified that when Matthews made his selection, “at the time I 
wasn’t looking at them. I was looking at a lot of other photo- 
graphs and then they called me [from another part of the room, 
see Tr. 85-86], and they shuffled them back up and told me to look 
at them.” (Tr. 76). Having used appellant’s name himself and 
having merely heard Matthews pick out his photograph, the fact 
that Wilbanks may have been asked by Sergeant Maiorca to identify 
appellant’s picture (see Tr. 86) was at most harmless. 
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lant’s first cousins, William and Gary McPherson (Tr. 
211-212; Supp. Tr. 22-24). We disagree with appellant’s 
claim that this instruction constituted reversible error. 
In the circumstances of this case, and in particular, in 
light of the character of the defense advanced by appel- 
lant, the instruction was proper and, in fact, eminently 
appropriate. 

A missing witness instruction may be given against a 
party failing to produce a witness who could “elucidate 
the transaction” in issue** and who is peculiarly avail- 
able to the party who fails to call him. The guide for 
the trial judge’s discretion in giving the instruction is 
whether the witness will materially contribute to “a fair 
elucidation of the facts.”*° A witness whose testimony 
is comparatively unimportant, or cumulative, or inferior 
to what already has been received might well be outside 
the reach of the instruction." The availability of the 
witness does not turn in every case on mere physical 
presence at trial or accessibility for service of a sub- 
poena,* especially in situations in which the Government 
learns of the possible identity and location of potential 
witnesses during the course of a trial. See United States 
v. Stevenson, supra note 39, 1388 U.S. App. D.C. at 13, 
424 F.2d at 926. 

Appellant contends, in the first instance, that the in- 
struction was inappropriate as to both Gary and Wil- 


38 Wynn Vv. United States, 180 U.S. App. D.C. 60, 397 F.2d 621 
(1967) ; Pennewell v. United States, supra note 34. 


3° Burgess v. United States, —— U.S. App. D.C. ——, 440 F.2d 
226 (1970) ; Stewart v. United States, 185 U.S. App. D.C. 274, 418 
F.2d 1110 (1969); United States v. Stevenson, 1388 U.S. App. D.C. 
10, 424 F.2d 923 (1970). 


‘0 Burgess Vv. United States, supra note 39, —— U.S. App. D.C. 
at , 440 F.2d at 233. 


42 Brown Vv. United States, 184 U.S. App. D.C. 269, 414 F.2d 1165 
(1969). 


42 Stewart v. United States, supra note 39; Richards v. United 
States, 107 U.S. App. D.C. 197, 275 F.2d 655, cert. denied, 363 U.S. 
815 (1960). 
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liam McPherson because their testimony would not be 
material to the defenses he presented at trial. In our 
estimation this is an unduly narrow view of the case. 
Appellant’s defense at trial had two thrusts, an alibi for 
the day of the crimes and, as appellant rather artfully 
puts it, Matthews’ “change of heart”** about his iden- 
tification of appellant as one of the robbers. Regarding 
the latter, appellant claims that the defense theory was 
simply to show that Matthews had changed his mind 
and that, as to this subject, given the testimony of Rita 
Mitchell and the two defense witnesses, nothing the Mc- 
Phersons might add could be more than cumulative, 
“inferior” testimony. 

This analysis ignores the dynamics of the trial. Though 
the defense theory in conception might have been simply 
to show that Matthews had changed his story, once de- 
fense counsel broached the matter of threats for the first 
time by eliciting from Mr. Matthews on cross-examina- 
tion that he had changed his story because of threats by 
Rita and other of appellant’s relatives,“ it became neces- 
sary for appellant to show not only that Matthews had 
changed his mind but that he had done so voluntarily. 
An awareness of the additional burden to negate the 
indicia of threats is apparent in the direct examination 
by defense counsel of appellant’s wife, Barbara Jean 
Mitchell (Tr. 123), and of Rita Mitchell, the prime sus- 
pect in the intimidation (Tr. 169-170), as well as in 
the cross-examination of Mr. Matthews (Tr. 188-194) 
and Sergeant Maiorca (Tr. 200-201) testifying in re- 
buttal. The testimony of Matthews and other witnesses 
indicated before the end of the trial that Gary McPher- 
son was present in his apartment on Sunday, July 20, 
when he was threatened, and that William McPherson 


43 Brief for appellant at 36. 


4 Tr. 59-63. Though Matthews blurted out that he was threatened 
in a non-responsive answer to a question (Tr. 59), defense counsel 
decided not to let the matter pass and questioned him in some detail 
about such threats (Tr. 60-63). 
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was his chauffeur and escort the next day when he was 
forced to go down to the Court of General Sessions to 
tell Maioreca that he wanted to drop the charges (Tr. 
60, 62-63, 102-105, 111, 114, 121, 181-134, 137, 140, 152- 
158, 165-171, 183-186; see also Tr. 188-190). In these 
circumstances the testimony of both McPhersons would 
hardly be cumulative or inferior but would instead bear 
directly on the essence of the defense: that Matthews, of 
his own free will, had admitted a mistake in identity. 

In a similar vein, we submit that appellant’s argu- 
ment is misdirected in its understanding of the scope 
of the transactions which both McPhersons could mean- 
ingfuly elucidate. Appellant appears to be of the view 
that in the case of both brothers the scope of inquiry 
would be confined to their opportunities to witness Mat- 
thews profess error in naming appellant as the robber.*° 
But with the specter of threats against Matthews pres- 
ent in the case, the scope of the transactions in question 
broadens. We think the jury was entitled to hear both 
Gary and William examined about the entire time they 
spent with Matthews on July 20 and 21. A “fair eluci- 
dation of the facts” would necessarily include Gary’s 
version of what occurred when, as Matthews claimed, 
he was confronted by him and Rita for about twenty- 
five or thirty minutes in his home on July 20, and 
also William’s version of his contact with Matthews, 
under circumstances clearly indicative of coercion, for 
at least an hour on the following day, July 21. The di- 
mension of the transactions involving the brothers was 
broadened initially by the development by the defense 
of the issue of threats against Matthews. We think it 
would be quite reasonable to require appellant, in effect, 
to produce two key actors in these events or suffer the 
consequences. 

Appellant also claims there was no adequate showing 
that the McPhersons were not available to be subpoenaed 


45 See brief for appellant at 35-38, 40. 
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by the government. See Brown v. United States, supra 
note 41. However, in United States v. Stevenson, supra 
note 39, this Court stated: 


[W]e decline to apply [the rule in Brown] to any 
case in which the Government learns of the possible 
identity and location of potential witnesses during 
the course of a trial, in the absence of some showing 
of special or major circumstances requiring such 
application. 188 U.S. App. D.C. at 18, 424 F.2d at 
927. 


In this case it is apparent that the identity of both 
Gary and William McPherson did not become known to 
the government until the trial was well under way (Tr. 
102, 114, 156, 185). The defense surely was aware of the 
existence, and presumably also the location, of the broth- 
ers, but, as counsel told the court before the decision was 
made to give the instruction, he was not aware of their 
crucial role in the ease until the testimony disclosed their 
involvement (Supp. Tr. 22-23). Furthermore, the fact that 
the McPhersons were first cousins to appellant, and thus 
presumably hostile to the prosecution, also defeats any 
suggestion that as a practical matter they were “avail- 
able” to the government. See McClanahan v. United 
States, 230 F.2d 919, 925-926 (5th Cir. 1956) ; cf. Brown 
v. United States, supra note 41, 184 U.S. App. D.C. at 
271 n.8, 414 F.2d at 1167 n.3. That they were close to 
appellant personally, or at least to his interests, is indi- 
cated by evidence showing that (1) both men accompa- 
nied Rita to the precinct on Sunday to look for appellant 
after he was arrested, (2) both of them took her back 
to Matthews’ apartment later that day, and Gary ac- 
companied her inside, and (3) William spent much of 
the next day with the three women and Matthews. 
Finally, we reject the notion that the trial judge did 
not conduct a suitable investigation into Gary’s avail- 
ability ** before giving the instruction. Defense counsel 


#6 Appellant apparently recognizes that there was little doubt 
as to William McPherson’s availability. See Tr. 114. 
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was asked to comment on the prosecutor’s request for 
the instruction and appeared to indicate that he had 
knowledge about both brothers but noted that he had 
not interviewed them (see Supp. Tr. 22-23). This im- 
plies to us that the defense knew at least enough about 
the whereabouts of the McPhersons so that counsel was 
unable to advise the court that, so far as the defense 
knew, the brothers were unavailable. See United States 
v. Stevenson, supra note 39, 1388 U.S. App. D.C. at 13-14, 
424 F.2d at 926-927) .* 


III. Even if it be assumed that appellant was arrested in 
Maryland and illegally returned to the District of 
Columbia, under the Frisbie doctrine his conviction 
should not be disturbed. 


(March 4 Tr. 20-32, 34-43, 57-58) 


Prior to trial the judge found that appellant’s return 
to the District on the day of his arrest was voluntary, 


and that he was not arrested until he was in the office 
of the Robbery Squad in Washington. In the alterna- 
tive, he found that even if appellant had been arrested 
in Maryland and returned illegally, the doctrine of 
Frisbie v. Collins, supra, foreclosed any inquiry into the 
matter (March 4 Tr. 57-58). We believe that there is 
factual support for the court’s conclusion that appel- 
lant’s return was voluntary (see March 4 Tr. 20-32, 34- 
43). We recognize, however, that this conclusion may be 
open to doubt. In our opinion the court’s reliance on 
Frisbie is a firmer basis for the denial of appellant’s 
motion to dismiss the indictment. 


47 Nor is the missing witness instruction open to objection on 
the ground that the McPhersons would merely invoke their privilege 
against self-incrimination. See Pennewell v. United States, supra 
note 34. For it was appellant’s theory at trial, and it continues to 
be his position on this appeal, that no threats were in fact made 
to Matthews. Under this view of the case neither of the McPhersons 
could incriminate himself by testifying. It is only if appellant 
abandons his position that no threats were made that the possi- 
bility of self-incrimination appears. 
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In Frisbie the petitioner had been brought back forci- 
bly and against his will to Michigan from Illinois to 
stand trial for murder. The Supreme Court upheld his 
resulting conviction, stating: 


This Court has never departed from the rule an- 
nounced in Ker v. Illinois, 119 U.S. 486, 444 
[ (1886) ,] that the power for a court to try a per- 
son for crime is not impaired by the fact that he 
had been brought within the court’s jurisdiction by 
reason of a “forcible abduction.” No persuasive 
reasons are now presented to justify overruling this 
line of cases. They rest on the sound basis that due 
process of law is satisfied when one present in court 
is convicted of crime after having been fairly ap- 
prized of the charges against him and after a fair 
trial in accordance with constitutional procedural 
safeguards. There is nothing in the Constitution 
that requires a court to permit a guilty person right- 
fully convicted to escape justice because he was 
brought to trial against his will. 342 U.S. at 522 
(footnote omitted) .* 


The rule in Frisbie v. Collins has never been departed 
from and has been consistently applied in a variety of 
situations. See, e.g., Charron v. United States, 412 F.2d 
657 (9th Cir. 1969); Sewell v. United States, 406 F.2d 
1289 (8th Cir. 1969) ; Lofland v. United States, 357 F.2d 
A472 (9th Cir. 1966), cert. denied, 885 U.S. 1026 (1967), 
Hobson v. Crouse, 332 F.2d 561 (10th Cir. 1964); 
United States ex rel. Orsini v. Reincke, 286 F. Supp. 
974 (D. Conn. 1968), afd, 397 F.2d 977 (2d Cir.), 


48 The opinion went on to reject the suggestion that the Federal 
Kidnapping Act, 18 U.S.C. § 1201, had changed the rule of Ker: 


This Act prescribes in some detail the severe sanctions Con- 
gress wanted it to have. Persons who have violated it can be 
imprisoned for a term of years or for life; under some cir- 
cumstances violators can be given the death sentence. We think 
the Act cannot fairly be construed so as to add to the list of 
sanctions detailed a stanction barring a state from prosecuting 
persons wrongfully brought to it by its officers. It may be that 
Congress could add such a sanction. We cannot. 342 U.S. at 
522-523 (footnote omitted). 
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cert. denied, 393 U.S. 1050 (1969). This Court has not 
squarely faced a Frisbie-type issue since that case was 
decided, but it did in fact anticipate the result in Frisbie 
two years earlier. In Gillars v. United States, 87 U.S. 
App. D.C. 16, 182 F.2d 962 (1950), the Court applied 
the Ker doctrine to “Axis Sally,” who challenged the 
jurisdiction of the District Court here to try her for 
treason on the ground that she was arrested in Germany 
and brought here against her will. This Court, on the 
authority of Ker and its successors, held: 


The court had jurisdiction to try appellant notwith- 
standing that she was brought against her will into 
the District of Columbia from Germany. The Court 
was not required to refuse to try her when she was 
in fact here, even assuming for present purposes 
that she was brought here unlawfully. 87 U.S. App. 
D.C. at 26, 182 F.2d at 972 (emphasis added). 


Even under the assumption, therefore, that appellant was 
illegally arrested and returned to the District of Colum- 
bia, such illegality could not taint in any way his sub- 
sequent trial and conviction. 

We find no merit to appellant’s specific objections to 
the Frisbie doctrine. It is a mistake, first of all, to read 
Frisbie as confined to state officials only, for the very 
case upon which that opinion rests, and which it reaf- 
firmed, Ker v. Illinois, supra, involved the misbehavior 
of a direct agent of the President of the United States. 
See 119 U.S. at 438, 448-444. It is hard to imagine that 
the Court in relying on Ker meant to confine its decision 
to state officials.“ Second, Frisbie has survived even 
under the evolving concept of due process. None of land- 
mark decisions to which appellant alludes™ extend the 
newly expanded concept of due process to the funda- 
mental issue to which Frisbie is addressed, namely, 


49In addition, this Court’s own decision in Gillars, supra, was 
concerned exclusively with agents of the federal government. 


50 See brief for appellant at 55. 
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whether there is jurisdiction to conduct a trial at all. 
In this connection it is plain why the trial judge ruled 
that an illegal arrest of appellant would be irrelevant: 
there would be no tainted fruits of such police misbe- 
havior. See Sewell v. United States, supra, 406 F.2d at 
1293 n.2; United States ex rel. Orsini v. Reincke, supra, 
286 F. Supp. at 977-979. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
RocGER M. ADELMAN, 
Assistant United States Attorneys. 


51It is on this basis that appellant’s cited case, United States 
v. Edmons, 482 F.2d 577 (2d Cir. 1970), is distinguishable. Edmons 
dealt with sham arrests made by F.B.I. agents solely for the purpose 
of obtaining identification evidence—show-up identifications by 
other F.B.I. men who had been assaulted by the defendants the day 
before. The issue facing the Court was whether such evidence 
should have been admitted. Frisbie was offered to, and rejected by, 
the Court, not on its own merits but as an analogy to the “fruit of 
the poisonous tree” doctrine. 432 F.2d at 583. This rejection is 
consistent with the accepted understanding of Frisbie as a case 
not touching on the Fourth Amendment exclusionary rule at all, 
and therefore being inapplicable where the suppression of evi- 
dence is in issue. See United States ex rel. Orsini Vv. Reincke, supra. 
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